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IN THE COURT OF COMMON PLEAS
CENTRE COUNTY, PENNSYLVANIA

Commonwealth of Pennsylvania, : Docket Number
CP-14-CR-382-1982
Respondent,
Honorable Jonathan D. Grine
v. : President Judge

Subramanyam Vedam,

Petitioner.

PETITIONER’S PROPOSED FINDINGS OF FACT
AND CONCLUSIONS OF LAW

Pursuant to the Court’s oral order at the conclusion of the February 6 and 7,
2025 hearing, Petitioner Subramanyam Vedam submits these Proposed Findings of
Fact and Conclusions of Law.

INTRODUCTION

This Court heard a spirited debate as to whether the hole in Mr. Kinser’s skull
was caused by a .22 or .25 caliber projectile. While Petitioner believes that he
prevailed in that debate, this Court need not declare that Petitioner “won” in order
to grant relief. Petitioner need not prove that the wound could not have been caused
by the .25 caliber projectile found during the autopsy, or that he is innocent, or even
that a jury would have found reasonable doubt. Rather, in post-conviction

proceedings addressing his Brady claim based on the suppression of the evidence



for over four decades, Mr. Vedam need only show that had this “debate” been
conducted at trial, there is a “reasonable probability of a different result.” As shown
below, far from conditioning relief on Petitioner having won the debate, that
standard is met by less than a preponderance of the evidence.

The same i1s true of his Napue v. Illlinois-Glossip v. Oklahoma, 145 S.Ct. 612
(2025) false evidence claim. There, the relevant standard is even more favorable to
Petitioner than the Brady standard. Per Glossip, even in post-conviction proceedings,
the Commonwealth bears the burden, as the beneficiary of the constitutional error,
to establish beyond a reasonable doubt that such error did not contribute to the
verdict. Glossip, 145 S.Ct. at 627 (“In effect, this materiality standard requires the
beneficiary of the constitutional error to prove beyond a reasonable doubt that the
error complained of did not contribute to the verdict obtained”) (internal quotations,
citations, and alterations omitted).

With these burdens in mind, Petitioner presents his Proposed Findings of Fact
and Conclusions of Law.

FINDINGS OF FACT

Handwritten Note and FBI files
1. The handwritten note found in the Commonwealth’s files (Pet. Ex. 6)
was not provided to trial defense counsel, appellate, or previous post-conviction

counsel. Pet. Ex. 3 (Stipulation).



2. The full FBI File (Pet. Ex. 4) was not provided to trial defense counsel,
appellate, or previous post-conviction counsel. Pet. Ex. 3 (Stipulation).

3. The full FBI File was first turned over to Petitioner through his counsel
on January 10, 2024. Pet. Ex. 3 (Stipulation).

4. Petitioner’s trial counsel relied on the trial prosecutor’s representation
that all exculpatory evidence had been disclosed. PCRA Ex. HH, Feb. 7, 2024
Contained in Petitioner’s Response.

5. The Commonwealth was in possession of the measurements contained
within Pet. Ex. 4 and 6, as shown both by Gricar’s note, Pet. Ex. 6, and his closing
argument, where the suppressed measurements were referenced. Pet. Ex. 11.

No Procedural Impediment to Consideration of the Claims

6. This Court held that none of the procedural bars found in 42 Pa. C.S. §
9545, and raised by the Commonwealth, prevented a hearing and relief on the
suppression of Pet. Exs. 4 and 6. Opinion and Order (Op.), Oct. 1, 2024, 13-16.

7. This Court correctly ruled that Vedam properly pled and established
both the new facts and government interference (Brady/Napue) exceptions to the
PCRA’s time bars. Op., 16-20, 24-27. In so ruling, this Court found that the
Commonwealth had exclusive control of the evidence; and, the evidence was

unknown to Vedam and could not have been discovered through the exercise of due



diligence. /d. Finally, this Court held that Vedam could not have raised these claims
earlier. /d.
Findings Related to the Evidentiary Hearing

Testimony of Dr. Ann Ross!

8. Ross received a Ph.D. from the University of Tennessee and holds a
professorship at North Carolina State University in the Department of Biological
Sciences. NT 2/6/25, 22:19-25.

9. Ross was granted tenure and promoted to full professor as a result of
her research output, as shown in Pet. Ex. 12, her C.V., and her national and
international reputation. NT 2/6/25, 24-25.

10.  North Carolina State University is an R1 research university, which has
the most rigorous set of publication and research requirements among institutions of
higher education. /d., 25:13-15. Additionally, Ross is a Diplomate of the American
Board of Forensic Anthropology. Pet. Ex. 12

11. Ross has an active contract with the North Carolina Office of the Chief
Medical Examiner, where her work involves analysis of skeletal remains and
providing opinions on “trauma for the medical examiner so that they can provide an

opinion as to cause and manner of death.” NT 2/6/25, 26:16-18.

I Those witnesses with the credential of “Dr.” are identified as such when first mentioned.
Thereafter, they are identified by their last name only.
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12.  Ross runs and is fully responsible for the operation of a fully-equipped
lab with x-ray capabilities to complete her forensic anthropology and law
enforcement-related casework. Id., 28:3-5. She has received nearly $2 million in
competitive grants to fund her research. NT 2/6/25, 31:14-17.

13.  Ross works almost exclusively for the prosecution. /d., 28:17-20. Less
than one percent of her work involves the defense. /d., 28:23. Among “hundreds and
hundreds” of case reviews for both state and federal agencies and prosecutors, and
hundreds of expert testimonies, this case was only the third time she has testified for
the defense in over 30 years. Id., 29:1; NT 2/6/25, 29:2-3.

14.  Ross’s master’s thesis involved determining bullet caliber from the size
of an entrance in the cranium. /d., 29:12-14. This research was published in the
Journal of Forensic Sciences, a peer-reviewed academic journal. This was the first
of several of her publications in that journal. Pet. Ex. 12.

15. Forensic anthropology encompasses analysis of trauma and ballistics
principles. NT 2/6/25, 32:1-25.

16. Ross was properly certified by this Court as an expert in forensic
anthropology. Id., 33:14-21.

17. Ross reviewed the following materials in this case: autopsy

photographs, radiographs, the autopsy report, FBI report and documentation, trial



transcripts, and other materials. Id., 34:24-35:7. She also reviewed the post-
conviction filings. Pet. Ex. 13.

18. Ross reviewed both Pet. Ex. 8, Albrecht’s trial testimony, and the
suppressed FBI measurements, Pet. Exs. 4 & 6. She analyzed the suppressed FBI
measurements and Albrecht’s trial testimony regarding the size of the bullet wound.
NT 2/6/25, 36:8-23. She understood Albrecht’s trial testimony to say that the size of
the hole at the top of Kinser’s skull was “consistent” with a .25 caliber bullet. Id.,
36-38; 111:21-22 (“The word not inconsistent is two negatives which equals a
positive.”).

19. The Commonwealth’s position that at trial Albrecht was not actually
providing an opinion on whether the hole was caused by a .25 or .22, is rejected as
an unreasonable interpretation of his testimony, and because Albrecht never used the
“not inconsistent with” language with respect to a .22. Id., 163:7-11. Additionally,
Albrecht never clarified at trial that an exact caliber could not be determined by
observing the entrance hole in Kinser’s skull.

20.  Albrecht was only able to reconcile the size of the wound with a .25
caliber bullet by referring to “shrinkage.” Pet. Ex. 9. His resort to the unscientific
and invalid theory is a tacit admission that the defect could not have been caused by

a .25 caliber projectile.



21. Ross disagreed with Albrecht’s testimony based on the suppressed
measurements and found his testimony asserting that he did not “find anything
inconsistent” with a .25 caliber bullet to be incorrect, id., 38:1, and misleading from
a scientific perspective. Id., 40:10-14.

22. Ross confirmed that though the suppressed FBI hole measurements
consisted of two numbers, .22 inches and .25 inches, the smaller number is the one
that is most important to “rule out” a caliber. Id., 39:6-14.

23.  The Commonwealth’s expert, Dr. Dirkmaat, concurred with Ross’s
assessment that the operative diameter is the minimum. NT 2/7/25, 231:5-9.

24. Ross used the word “average” to describe the measurements, NT
2/6/25, 38:23-24, but later clarified that she meant “approximately.” Id., 127:3-6.

25. Ross testified that she had never observed a .25 caliber bullet cause a
hole in a skull as small as that recorded in the suppressed measurements (.22 inches).
Id., 41:17-20, 102:13-18 (“Q: have you ever seen a .25 caliber bullet cause a hole
that is 5.59 millimeters? A: No.”).

26.  The suppressed hole measurements indicated a minimum diameter of

.22 inches or (5.59 mm). Pet. Ex. 6.2 Ross studied this very topic and the smallest

2 There was some discrepancy about the conversion between .22 inches into the metric system.
There was testimony that .22 inches equaled 5.56 mm, instead of 5.588 or 5.59 mm. This
discrepancy is inconsequential because the smallest hole Ross ever observed caused by a .25
caliber bullet was 6.0 mm. NT 2/6/25, 41:19-20.



hole she has ever observed for a .25 caliber bullet is 6.0 mm. NT 2/6/25, 41:19-20,
21-23. All of her work, including published peer-reviewed studies and her work with
the Office of the North Carolina Chief Medical Examiner, supports the conclusion
that the hole in Kinser’s skull could not have been this small and been caused by a
.25 caliber bullet. /d., 168:5-12.

27.  Ross, and each of the Commonwealth’s forensic anthropology experts
(Dirkmaat and Dr. Christensen), regard Drs. Hugh Berryman and Vincent DiMaio
as authoritative in the field of forensic anthropology and cited to their work. NT
2/6/25,49:22-50:10.

28. Ross’s observations were consistent with all the other data in the
literature. The smallest diameter of a .25 caliber bullet observed by Berryman was
6.35 mm. Pet. Ex. 14; CW Ex. 10.

29. The smallest hole observed by DiMaio was similar to Ross’s
observations: 6.0 mm. CW Ex. 19 at 105 (“The holes in the bone from the .25 ACP
bullets averaged 6-7 mm in diameter.”). Neither Ross, Berryman nor DiMaio ever
found a .25 caliber bullet cause a hole whose minimum diameter was as small as
5.59 mm.

30. The 5.59 mm hole measurement in this case fell within the observed

range for a .22 caliber bullet. CW Ex.10.



31. Ross testified that, except in certain circumstances, not present in this
case, bullets cause holes that are bigger than their diameter. NT 2/6/25, 40:18-24
(“Because it’s bigger bullet, bigger hole. You can’t have a hole smaller than the
caliber of a bullet unless they’re very under certain circumstances. Like, if the bullet
goes through one of your cranial sutures, the skull can expand and then retract. Or if
it goes through a preexisting fracture. But it didn’t do so in this case.”).

32. To attempt to counter Ross’s credibility on this topic, the
Commonwealth relied upon the statements in the few published articles on this topic.
It further relied on studies conducted by Ross and Berryman, that indicated it is not
advisable or possible to estimate caliber from wound dimensions. NT 2/6/25,
115:10-16; CW Ex. 3. These counter arguments are without merit.

33. Being cited in another scholar’s work is itself a measure of Ross’s
stature. NT 2/7/25, 11:16-21. In CW Ex. 3, Berryman cites himself, DiMaio’s, and,
notably, Ross. NT 2/7/25, 12:18-21. Berryman did not cite to the Commonwealth’s
forensic anthropology experts, Christensen or Dirkmaat. CW Ex. 3.

34. Ross’s “bigger bullet, bigger hole” adage is adopted by Berryman. Pet.
Ex. 14. (“Gunshot entrance wounds in this study were typically larger than the bullet
caliber that produced them.”). This is why bullet caliber cannot be estimated solely
based on the size of an entrance hole, because hole size is generally larger, as Ross

observed in her testimony. NT 2/6/25, 59:9-17 (“Q: [I]f the size of the entrance hole



was 7 millimeters let’s say . . . [w]ould you be able to tell whether that was a .22 or
25?7 A: Yeah. I’d say you’re out of luck. Q: Let’s say it’s 6 millimeters. Would you
be able to say that it’s from a .22 or .25? A: No.”); NT 2/7/25, 16:8-16 (“Q: if the
size of the hole is 7 millimeters, and I asked you what is the caliber of bullet that
caused that, what would your answer be? A: I have no idea. If it was 6.5 millimeters,
what would your answer be? A: That it could be either a .25 or a .22. Q: Can’t tell
the difference? A: No.”).

35.  The suppressed FBI skull hole measurements in this case are material
because, for among other reasons, they were “so much smaller than the observed
values” in the published data. NT 2/6/25, 59:20-22; NT 2/7/25, 16:17-20 (“Q: It’s
the fact that it’s so small below all of your observational data that allows you to make
this opinion, right? A: Yes.”).

36. Ross testified that the skull hole measurements were important to be
able to exclude a type of projectile. NT 2/6/25, 52:3-11; 85:11 (the size of the hole
“was important to rule out the .25.”) (emphasis added).

37. The measurements could have been used to challenge Albrecht’s
opinion that he did not find anything “inconsistent” with a .25 caliber bullet. /d.,
52:19-21 (“Q: Could [the hole measurements] have been used to challenge

Albrecht’s conclusion? A: Yes, they could have. Absolutely.”).
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38.  Ross opined that Albrecht’s reference to “shrinkage” in his bench note
to explain that a bigger bullet caused a smaller hole, has no scientific basis or
validity. Id., 54:5-25. Shrinkage of bones only occurs for severely burned remains.
Id. Ross’s own experience working with prehistoric remains that include bones that
are thousands of years old, establishes that bones do not shrink, except when burned.
Id., 55:4-14. She was able to state this with certainty because the “bread and butter
in forensic anthropology is to measure everything.” Id; see also Pet. Ex. 7
(“Shrinkage, as an explanation for a why a larger caliber bullet would cause a smaller
hole in a skull, has no apparent foundational validity, either scientifically,
empirically or heuristically in the case at bar.”).

39. No Commonwealth expert either cited any study validating Albrecht’s
“shrinkage” theory, or even attempted to defend this theory in their testimony or
report. NT 2/7/25, 126:6-9 (Christensen testifying “I’m unaware of any studies that
have specifically looked at the effect of any bone shrinkage on the size of a defect
in a cranium”).

40.  Ross further noted that shrinkage could not have accounted for the large
discrepancy between the suppressed hole measurement of 5.59 mm and the diameter
of a .25 caliber bullet (6.35 mm). NT 2/6/25, 100:8-10.

41. Ross conceded some literature acknowledges a larger caliber bullet

caused a smaller hole. NT 2/6/25, 101-102 (discussing a study where certain 9 mm
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bullets, not .25 caliber bullets, produced 8.5 mm defects, as noted by DiMaio). But
the difference in that study of 0.5 mm could not account for the difference between
the size of a .25 caliber bullet (6.35 mm) and the hole in this case, 5.59mm. /d. In
addition, the Kerkhoff study, CW Ex. 7, involved defects caused by metal spheres,
not bullets, that both deformed and did not deform upon impact. As Ross explained,
that study did not use .25 caliber bullets. NT 2/6/25, 173:3-9. Moreover, in
percentage terms, the largest difference between a non-deforming projectile and the
minimum diameter in a defect in the Kerkhoff study was six percent. NT 2/7/25,
21:12-14. This difference is one-half of the twelve percent difference between the
minimum diameter of the defect in the suppressed FBI measurements and a .25
caliber projectile.’ Id., 22:1-3.

42. No Commonwealth expert testified that measurements are not a critical
aspect of forensic anthropology.

43.  Support for the Commonwealth’s “shrinkage” theory was limited to
Dirkmaat’s testimony that Albrecht used the word “shrinkage” in a non-technical
sense and therefore the use of the word “shrinkage” should be construed to mean

contraction and expansion and not “general loss of bone dimensions.” CW Ex. 12,

3 The numbers in the calculation during the hearing were slightly off. The actual difference
between a .25 caliber bullet and the suppressed FBI measurements was .762 mm, not .792 mm.
This results in a percent difference of 12 percent, instead of 12.5 percent. It does not affect the
analysis that the largest differential in the Kerkhoff study was Aalf the discrepancy between a .25
caliber bullet and the hole in Kinser’s skull.
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15. This is not a reasonable interpretation. It ignores that Albrecht used “shrinkage”
while opining on caliber, Pet. Ex. 8, NT 2/23/88, 114:5-10, and possessed both a
bachelor’s degree and a master’s degree in Forensic Science from George
Washington University. Id., 95:1-3. Thus, Dirkmaat’s interpretation is speculative
and non-scientific.

44.  The Court should credit Ross’s testimony that Albrecht’s testimony on
caliber was used to “fit the narrative” that the “entrance defect was produced by a
.25 caliber bullet.” NT 2/6/25, 58:17-20. The size of the hole likely excluded a .25
caliber, making a .22 “just as likely, if not more likely,” but suppression of
Albrecht’s bench notes “didn’t allow for that proper examination.” Id., 58:24-25.

Keyhole Defects

45.  All three forensic anthropologists, Ross, Christensen, and Dirkmaat,
agreed that the entrance wound on top of Kinser’s skull was a “keyhole” defect. NT
2/6/25, 67:16-23.

46. Ross testified that “keyhole” defects are most likely, but not
exclusively, caused by bullet fragmentation. /d., 68:6-23; 76:5-77:12; 79:25-80:4.
Dirkmaat’s report disagreed with this assessment, stating that “bullet fragmentation
is not the most common or probably even a frequent mechanism of keyhole

creation.” CW Ex. 12. Ross disagreed with Dirkmaat’s contention, relying on
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DiMaio’s authoritative treatise (all three forensic anthropology experts agree that
DiMaio is an authoritative source for interpretation of gunshot wounds).

47.  Despite Dirkmaat’s opinion that bullet fragmentation was not the most
common cause of keyhole defects, Dirkmaat has not authored a book on gunshot
wounds, NT 2/6/25, 72:20-22, and his opinion is at odds with DiMaio, the person he
acknowledged as an authority in forensic anthropology and gunshot wounds.

48. Ross relied on DiMaio to opine that the keyhole defect in this case was
most likely caused by bullet fragmentation. Pet. Ex. 15; CW Ex. 19, 102 (““A bullet
striking the skull at a shallow angle may produce a keyhole wound of the bone. In
the most common presentation, the bullet, impacting at a shallow angle, begins to
punch out an entrance in the bone. Because of the stresses generated, part of the
bullet shears off and travels a short distance beneath the scalp before either coming
to rest or exiting.”).

49. DiMaio is cited extensively by Berryman as well in Pet. Ex. 14 and CW
Ex. 3 and 4. In Pet. Ex. 14, Berryman described fragmentation as a way that keyhole
defects are formed, citing to DiMaio. /d., 753.

50. Dirkmaat relied on a research article authored by Dr. Yann Delannoy,
Pet. Ex. 16, that opined that fragmentation is not the most common cause of keyhole
defects. CW Ex. 12, 12-15. Ross explained however that this reliance was misplaced

because the purpose of Delannoy’s research in that article was to analyze when
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keyhole defects are caused by something other than tangential shots or bullet
fragmentation. NT 2/6/25, 75-77. Notably, Dirkmaat failed to clarify the purpose of
Delannoy’s study anywhere in his report or testimony. /d., 77:20-23. Ross clarified
a few other factors that distinguish the Delannoy study from Vedam’s case. The
study used twelve cadavers with the parietal bone taken out and affixed. /d., 78:12-
21. Only one out of twelve perpendicular shots (not tangential shots, which usually
results in bullet fragmentation, id., 76:10-14) resulted in a keyhole defect. /d., 79:10-
12. Significantly, Delannoy used 9 mm handguns which are “very different” from
.22 or .25 caliber handguns, because 9 mm bullets are shot from high-velocity
weapons, and .22 and .25 caliber projectiles are shot from what are considered low-
velocity handguns. /d., 78:24-79:1.

51.  Ross noted that the fact that only one out of twelve 9 mm bullets formed
a keyhole defect from a perpendicular shot was not mentioned anywhere in
Dirkmaat’s report. Id., 79:15-17.

52.  Ross amended her August 5, 2024 report. Id., 81. Her original report
opined “the projectile examined by both Dr. Magnani and Albrecht was intact and
thus, could not have produced the entrance site observed on Mr. Kinser.” Id., 80:15-
22. She substituted the word “likely” for the more definitive statement that it “could
not have produced.” Thus, her amended January 2025 report indicated “the projectile

examined by both Magnani and Albrecht was intact and thus, likely could not have

15



produced the entrance site observed on Mr. Kinser.” Id., 81:10-23 (emphasis added);
Pet. Ex. 17.

53. Besides DiMaio’s treatise and the Delannoy article, Ross was unaware
of any research that showed how often a keyhole defect is caused by bullet
fragmentation versus the less common method. /d., 81-82.

54.  Dirkmaat believed that the “tag” of bone sticking up from the skull was
clear evidence that the bullet did not fragment. Id., 210:23-211:3. He could not,
however, point to any studies to support this claim and relied on “common sense.”
Id., 211:11. Ross’s opinion on fragmentation, however, even acknowledging the
“tag,” 1s consistent with DiMaio’s article. CW Exhibit 19 at 102 (“Because of the
stresses generated, part of the bullet shears off and travels a short distance beneath
the scalp before either coming to rest or exiting.””) (emphasis added).

55. These photographs, i.e. those showing the bone tag, were reviewed by
Ross and did not change her opinion regarding fragmentation. NT 2/7/25, 296:19-
297:23.

Exit Wounds

56. Ross noted that the bullet which caused Kinser’s death entered into the
parietal bone and exited the occipital bone. NT 2/6/25, 83:3-10. The parietal and
occipital bone are among the thickest portions of the skull. /d., 84:16-18. Because of

that, .22 and .25 caliber bullets do not generally create an exit wound when striking
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those bones. Id.*

57. Ross opined that “generally speaking, low velocity .22 and .25 caliber
projectiles do not exit the skull.” /d., 83:17-18. This did not mean that exit sites could
never be caused by low-velocity handguns but rather that they commonly do not.
Id., 84:7-18. Because this is “common knowledge” in the field of forensic
anthropology, there are no published studies on this issue. /d., 85:22-24.

58.  Dirkmaat’s report critiques Ross’s analysis on this topic, stating “we
do not find any support for the above in the literature.” CW Ex. 12, 16. Dirkmaat’s
report then cited an article by Quatrehomme and Iscan. Pet. Ex. 18. Quatrehomme
and Iscan studied projectile pathways from 21 victims, with all sorts of firearms,
both small and large, low velocity and high velocity. /d. Dirkmaat critiqued Ross’s
opinion that low velocity small caliber firearms do not generally exit the skull based
on the result from the Quatrehomme and Iscan study. The authors of that study found
that certain .22 and .25 caliber bullets did exit the skull. Dirkmaat, however,
neglected to mention that this study also counted other small caliber projectiles,
without specifying caliber. Of these two “small” caliber bullets, neither exited. NT

2/6/25, 89:7-90:12. More importantly, the article observed that among the six bullets

4 A young healthy male adult like Kinser would have the thickest parietal and occipital bones.
Most ballistics tests are done on cadavers from individuals of an average age of 70, with bone loss
and thinning — even for them the occipital and parietal bones are the thickest in the skull. See
Goto S, Kataoka K, Isa M, Nakamori K, Yoshida M, et al. (2023) Factors associated with bone
thickness: Comparison of the cranium and humerus. PLOS ONE 18(3): €0283636, available
at https://doi.org/10.1371/journal.pone.0283636, last visited May 27, 2025.
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which entered through the parietal bone—the same as the trajectory of the bullet for
Kinser—none exited. Pet. Ex. 18, 569 (“Only those bullets that entered through the
thick bones like the frontal, parietal and occipital showed higher frequency of ‘no
exits.” For example, of the 2 cases entering the frontal bone, and of the 6 cases
entering the parietal bone, none exited”).

59. Ross’s 2017 study concludes, among other things, that the density and
size of the bone through which a projectile travels is related to whether it produces
an exit wound. NT 2/7/25, 7:10-8:21. This has particular relevance in this case. NT
2/6/25, 85:13-17 (Ross: “based on the fact that there’s an exit site, which is also very
rare [because the exit site went through the thickest bones in the skull], indicated a
higher ... velocity”).

Measurements of the Defect

60. Ross noted that the suppressed FBI measurements do not indicate
where and how the measurements were taken. NT 2/6/25, 126:7-9; NT 2/7/25, 6:16-
7:6. During these post-conviction proceedings, Kinser’s skull was not available for
any independent analyses. Pet. Ex. 3. As a result, “to check [Albrecht’s] work,” NT
2/6/25, 180:9-10, Ross used Adobe Photoshop to take her own measurements of the
wound, using the scale contained in the autopsy photos. /d., 94:12-95:3.

61. Adobe Photoshop is routinely used by law enforcement. NT 2/6/25,

94:17-19. Ross uses Adobe Photoshop to take measurements “all the time” in her
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role with the North Carolina Medical Examiner. /d., 95:25-96:5. No witness
challenged Ross’s use of Adobe Photoshop.

62. Using Adobe Photoshop, Ross initially measured the hole as 4.7 mm.
Id., 95:8. In response to criticisms from Christensen and Dirkmaat regarding her
methodology, Ross remeasured the hole taking Christensen’s and Dirkmaat’s
critique into account. The remeasured hole was 4.5 mm. /d. — even smaller than her
initial measurements.

63. Neither Christensen nor Dirkmaat provided their own measurements.

64. The Commonwealth cross-examined Ross on where the pixels were
located and the documentation of her measurements. On redirect, Ross responded
that neither Christensen nor Dirkmaat critiqued her measurements on this point. /d.
177:7-179:22.

65. Her own measurements (4.7 mm and 4.5 mm) — smaller than Albrecht’s
bench notes measurement (5.59 mm) — further indicated to Ross that the wound on
the top of Kinser’s skull was likely from a fragmented bullet. NT 2/6/25, 151:5
(“Because the most likely reason why it’s so small it’s because the bullet
fragmented.”). This further indicated a .22 caliber bullet, rather than .25 caliber
jacketed bullet, caused the wound to Kinser’s skull.

66. Because the .25 caliber projectile recovered during autopsy was not

fragmented, it likely did not cause the wound. Pet. Ex. 17.
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67. Per Ross, calipers are standard measuring tools that the FBI utilizes.
Id., 96:9-16. Christensen agreed. NT 2/7/25, 141:15-142:1. Thus, Albrecht’s
measurements were likely taken using a caliper.

Forensic Anthropology Standards

68. Ross addressed the forensic anthropology standards and her own
research on caliber estimation by first observing that “context” is important. NT
2/6/25, 58:12-20, 63. She testified that the standards state that one “should not
estimate caliber” from an entrance defect, id., 62:3-5, but Ross later agreed that the
standard said “‘shall,” not “should.” Id., 117:2-4; CW Ex. 5, 4.3.2.

69. Ross said that she was not violating the standard because she was not
estimating caliber based on the entrance wound, but rather excluding a caliber. /d.,
122:14-16. She confirmed that the forensic anthropology standards contain no
prohibition on “excluding” a caliber. Id., 62:3-7; CW Ex. 5, 4.3.2. Christensen
agreed. NT 2/7/25, 120:2-4 (“The guidelines don’t specifically say you can’t use this
information to exclude a particular caliber.”). Christiansen also agreed that DiMaio
established that “size of the entrance hole cannot be used to determine caliber though
it can be used to eliminate bullet calibers.” NT 2/6/25, 60:20-22.

70.  Ross confirmed that Albrecht’s 1988 testimony offered an improper

opinion on caliber estimation. NT 2/6/25, 63:14-23. Therefore, her opinion was
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meant to correct “something that was introduced that should not have been
introduced in the first place.” Id., 122:14-16.

71.  She noted that the standards offer no guidance about how to proceed
when an improper opinion was given in the first instance or when the government
withholds important information bearing on an arguably improper conclusion, such
as Albrecht’s. 1d., 64:1-14.

72.  Vedam objected to Albrecht’s improper opinion regarding caliber
during the 1988 trial. NT 2/23/88, 113:14-15 (“I object to this because Agent
Albrecht i1s not a pathologist.”). During the 2025 evidentiary hearing, the
Commonwealth effectively conceded that a firearm and toolmark examiner, like
Albrecht, would not be qualified to opine on bullet hole size in its objection to
Tressel’s testimony on this matter. NT 2/7/25, 44:23-45:1 (“I believe this is
appropriate testimony for a forensic anthropologist or a medical doctor. He doesn’t
have qualifications for either of those areas.”); see also id., 239: 15-18.

73.  Ross testified that her opinion was not based solely on the suppressed
measurements. NT 2/6/25, 65:20-24. She excluded a particular caliber based upon
the size of the entrance defect, as the current research allows, and then looked at the
totality of the evidence, namely the keyhole defect and exit wound, to reach her

conclusions. 1d., 65:25-66:2.
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Bullet Lead and the Intact .25 Caliber Recovered During Autopsy

74.  Given the haphazard manner in which the scene was processed, Ross
expressed no confidence that the .25 caliber bullet found during the autopsy had
anything to do with Kinser’s death. NT 2/6/25, 171:18-22. According to Ross, the
processing was “very chaotic.” Id., 170:17. She noted that a number of other casings
were found around the scene, including .22 caliber casings and a .30 caliber casing.
Id., 170:10-1

75.  Similarly, the lack of gunshot residue did not influence her opinion. /d.,
176:23-177:1 (“Q: So does it surprise you at all there was no lead residue on the
bone? A: No, because it had decomposed and there was no tissue and it’s been out
in the elements for a while.”). Because of these environmental factors and the
skeletonized remains, she properly did not take the lack of lead residue “into
account” in coming to her conclusions. /d., 177:2-6.

76. Based on the totality of the evidence there were only two possible
causes of Kinser’s wound — either a .22 or a .25 caliber projectile. Ross opined that
a .22 caliber rifle was the likely cause of Kinser’s wound and not a .25 caliber pistol.
Pet. Ex. 13 and 17. She testified to the above conclusions to a reasonable degree of
professional and scientific certainty. NT 2/6/25, 84-85:18-22. She further reiterated
that she could not have reached these conclusions without the suppressed FBI

measurements and that they were essential “to rule out the .25.” Id., 85:11, 86:6-9.
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Testimony of Robert Tressel

Expertise

77.  Tressel began his law enforcement career in 1973 with the Cobb County
Police Department, where he trained through the Georgia Police Academy and
quickly transitioned into the homicide division. By 1978, he had earned the rank of
Sergeant and continued leading investigations into violent crimes. NT 2/7/25, 25:17—
26:3; Pet. Ex. 20.

78.  In 1985, Tressel transferred to the Cobb County Medical Examiner’s
Office, assuming the role of death investigator. His responsibilities included
responding to scenes involving homicides, suicides, accidents, and unexplained
natural deaths, bringing him into direct and routine contact with skull injuries and
ballistic trauma. NT 2/7/25, 26:1-14; Pet. Ex. 20. Tressel received training at the
Saint Louis School of Medicine in medicolegal death investigation and in the Miami-
Dade medical examiner’s office. Id., 26:18-22.

79. Tressel also worked as the Chief Investigator of the Cobb County
District Attorney’s Office, supervising up to 22 investigators and assisting in
homicide investigations. /d., 28:14-24.

80. Tressel has participated in approximately 6,000 death investigations
and over 500 homicide investigations. He continues to investigate an average of 20

homicides per year as a forensic consultant, adding more than 100 additional
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homicide case reviews in the five years preceding this testimony. NT 2/7/25, 29:14-
18.

81. Tressel has been qualified as an expert in forensic homicide
investigations in approximately 400 proceedings, across ten states, including
Pennsylvania, and in both federal and state courts. NT 2/7/25, 31:4-12, 15-16.

82.  Tressel testified that he had never been rejected as an expert by any
court. /d., 31:17-19. He was then proffered as an expert in homicide investigations.
1d., 31:20-22.

83. The Commonwealth, citing United States v. Frazier, 387 F.3d 1244,
1264 (11th Cir. 2004), attempted to exploit this answer to show that Tressel was not
being truthful. /d., 32:13-33:2. In Frazier, Tressel was permitted to testify as an
expert, but not about the transfer involving hair and fluids in a sexual assault case.
He explained that his testimony in Frazier was limited, not excluded. That citation
has no bearing on either his veracity or his credentials as a homicide and death
investigator. Id., 33:3; 37:3-22, 43:3-4.

The Suppressed FBI Measurements and their Significance

84. Drawing on a half-century of law enforcement experience, Tressel

testified that he had never seen, encountered or heard of a .25 caliber non-

fragmented bullet produce a wound smaller than the bullet itself. This conclusion
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was not based on theory, but on decades of forensic practice, scene investigation and
his own observations. NT 2/7/25, 56:25-57:10.

85.  Tressel opined that the dimension of the wound was “inconsistent with
a .25 caliber projectile and is more consistent with a .22 caliber” bullet. Pet. Ex. 20.

Exit Wounds

86. Tressel testified that his conclusion was not solely based on the entry
wound measurements, but also on the presence of a distinct exit wound through the
occipital bone, one of the thickest regions of the skull. NT 2/7/25, 57:20-59:10.

87.  He has never observed a .25 caliber bullet from a handgun exit the skull,
whether in a homicide or suicide. NT 2/7/25, 58:9-11. In his 34 years of homicide
and death investigations, he had “never seen a .25 penetrate the larger bones of the
skull and then exit.” NT 2/7/25, 59:2-10.

Bullet Lead

88.  Tressel made clear that the lack of lead on Kinser’s skull was not proof
that a jacketed bullet caused the wound. He testified that in the conditions present—
outdoors for nine months, with exposure to moisture and animals—Iead residue
could easily be erased regardless of the bullet’s construction. NT 2/7/25, 74:1-8,
76:3-24.

89. Tressel’s opinion on bullet lead was corroborated by Ross and

Christensen, who testified that while she has seen lead residue on skeletal remains
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in her work, she is “unaware of any studies that have specifically tested the
persistence of lead residue on skeletal remains” and could not testify to the
conditions in which lead would or would not persist. NT 2/07/25, 112:6-8.
Christensen did not testify to how many times she has detected lead on bone or under
what conditions she had detected lead on bone. /d., 112:4-6.

Testimony of Dr. Angi Christensen

Expertise

90. Christensen has been employed as a forensic anthropologist at the FBI
laboratory in Quantico, Virginia since 2006. NT 2/7/25, 85:15-21.

91. Christensen holds a Ph.D in anthropology with an emphasis on
forensics from the University of Tennessee. Id., 86:19-25. She has been board
certified by the American Board of Forensic Anthropology since 2013. Id., 87:4-11.

92. Christensen’s primary responsibility is casework, consisting of
“examining human skeletal remains or potential human skeletal remains, usually for
the purpose of facilitating identification or analyzing skeletal trauma.” Id., 85:25-
86:3.

Limits on Her Testimony

93. Christensen’s testimony was limited due to her employment with the

FBI, which prohibits her from “conducting a second examination of evidence that

has already been examined by another expert.” Id., 95:1-7.
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94.  Thus, Christensen’s review did not meet the standard of a laboratory
report because she merely conducted a limited review and authored what she called
a “memorandum.” NT 2/7/25, 95:10-96:18. Christensen did not review “any of the
evidence” but only reviewed “the reports authored by Ross and Albrecht.” I1d.,
96:16-18.

95.  Christensen was provided with the suppressed FBI file, as well as the
autopsy and other materials, but she did not review them. NT 2/7/25, 96:21-24. She
was aware of the FBI’s supporting documentation regarding the withheld
measurement of the entrance defect. Id., 96:25-97:5.

96. Christensen did not review Dirkmaat’s report or Albrecht’s trial
testimony. /d., 96:16-24.

97. None of Christensen’s opinions were given with a reasonable degree
of certainty within the field of forensic anthropology. /d., 21:15-21.

Bullet Caliber Determination

98.  When first approached about the issue of projectile size and cranial
defect size, Christensen provided the FBI General Counsel with Ross’s study along
with the ASB standard for trauma analysis and Berryman’s article. NT 2/7/25, 93:21-
94:3.

99.  Christensen acknowledged that Ross conducted one of the only two

studies that have specifically investigated the relationship between caliber size and
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cranial defect size. NT 2/7/25, 99:11-14. She admitted that she currently applies
Ross’s research to her own casework. NT 2/7/25, 91:13-21.

100. Christensen has not published any article estimating caliber from
cranial entrance defect. /d., 132:6-8. This 1s borne out by the research articles
admitted into evidence during the hearing. CW Exs. 3, 4, 7, 8, and Pet. Exs. 14, 16,
18. Neither Christensen nor her work is referenced in any of these articles.

101. Christensen is unaware of any data that supports or refutes Ross’s
opinion that entrance defects can only be smaller than the diameter of the bullet in
specific situations such as a preexisting fracture or suture. NT 2/7/25, 101:6-16. She
acknowledged that Ross’s view is shared by Berryman. /d., 101:19-22.

102. Because Christensen did not conduct a full review of the evidence, NT
2/7/25, 95:1-96:18, she instead only ran prediction intervals on the data that
Berryman and Ross collected regarding bullet caliber and size of the cranial entrance
defect. /d., 104:5-8. Again, Christensen did not have any of her own data to analyze
because she has never conducted this type of research work. /d., 147:6-9.

103. Based on this statistical analysis of the raw data contained in
Berryman’s and Ross’s articles, Christensen found that there was a “95 percent
confidence based on the available data that we would see something maybe as small

as 4.71 millimeters, maybe as big as 8.73 millimeters.” NT 2/7/25, 106:5-22.
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104. Christensen acknowledged that smaller sample sizes result in larger
prediction intervals. Id., 104:20-22. She acknowledged that with a larger sample
size, the range of anticipated sizes would most likely become smaller. /d., 150:3-7.

105. She acknowledged that forensic anthropology studies generally include
small datasets. NT 2/7/25, 150:12-15. Dirkmaat concurred. /d., 233:9-13.

106. Christensen, however, admitted that observational data i1s critical, id.,
133:18-20 (*“Q: And of course, you know, also observational data is really important,
too? A: Of course.”), and acknowledged that the observational data from the only
two studies on the subject (Berryman and Ross) never showed a minimum diameter
from a .25 caliber bullet as small as 5.59 mm. /d., 133:21-134:17.

Suppressed FBI Measurements

107. Christensen did not testify that she had ever seen a .25 caliber bullet
cause a skull wound with a minimum diameter of 5.59 mm. /d., 85-158.

108. Christensen admitted that the suppressed FBI bench notes failed to
indicate where or how the measurements of the cranial defect were taken. NT 2/7/25,
107:15-20, 122:12-20, 134:22-135:10. She did, however, acknowledge, that she
would be “surprised” if the FBI did not have calipers in the 1980s as they are
standard tools used in the FBI laboratory. Id., 141:15-21, 22-24.

109. Christensen’s contention that the suppressed FBI measurements are

“essentially the same as the medical examiner’s measurements,” NT 2/7/25, 136:15-
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17, 21-23, is not credible, if for no other reason than Albrecht opined that the defect
was “not inconsistent” with a .25, while the medical examiner (Magnani) essentially
testified that the hole was too small to have been caused by a .25 projectile.

110. Though Ross qualified her testimony to be that of exclusion — e.g. NT
2/6/25, 52:11 — and highlighted the steps by which she excluded a .25 caliber and
looked at the totality of the evidence to reach her conclusions, Christensen read
Ross’s testimony and report to be an estimation of caliber based on defect, because
her conclusions “don’t say that she excluded a particular caliber.” NT 2/7/25, 120:2-
5.

111. Yet, this conflicts with Christensen’s refusal to find that Albrecht
engaged in caliber estimation in his report. CW Ex. 10. Notably, she did not analyze
Albrecht’s trial testimony, which materially differs from his report. Pet. Ex. 8; NT
2/7/25, 127:6-9.

112. Christensen’s analysis of Albrecht’s report completely ignores the
statement, “nothing was found to be inconsistent” with a .25 caliber bullet. CW Ex.
10. Her report states: “Albrecht’s statement that projectile caliber cannot be
estimated from dimensions of cranial defects is in accordance with currently
available research and professional standards.” Id. But she never addressed

Albrecht’s statement that “nothing was found to be inconsistent” with a .25 caliber
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bullet. /d. Christensen acknowledged that currently, the FBI would not estimate
caliber from cranial defects, as Albrecht did at trial. NT 2/27/25, 128:10-12.

113. Christensen agreed that there is no scientific basis for Albrecht’s claim

of bone “shrinkage.” NT 2/7/25, 126:1-16.
Keyhole Defects

114. Christensen agreed that the wound in Kinser’s skull was a keyhole
defect. Id., 110.

115. Nevertheless, she took exception to Ross’s testimony that the most
common way a keyhole formed was through bullet fragmentation. /d. 109:24-
110:20. She acknowledged, however, that bullet fragmentation is a mechanism for a
keyhole defect. Id., 139:10-14. Moreover, she acknowledged that DiMaio is both
authoritative in the field and states that keyhole defects are most commonly formed
through bullet fragmentation. /d., 139:21-140:1, 8-20. She further agreed that she
cited to DiMaio in her report. /d. 140:24-141:4.

Exit Wounds

116. Christensen was not aware of any studies that examined whether small
caliber bullets from low velocity handguns could exit the cranial cavity. Id., 113:10-
18. She did not comment on Pet. Ex. 18, the Quatrehomme and Iscan study, which

found that no bullets entering the parietal bone exited a skull. She acknowledged
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that Ross’s view that small caliber bullets from low velocity handguns do not
generally exit “might be based on experience.” Id., 113:23.

117. Christensen did not testify that she has ever seen small caliber bullets
from low velocity handguns exit the cranial cavity. /d., 85-158.

Ross’s Measurements

118. Christensen took exception with where Ross measured the entrance
defect in July 2024. Id., 114:6-11. This concern was alleviated when Ross took new
measurements. /d., 116:19-22. Christensen testified that she was also concerned that
Ross failed to identify end points used in her measurement and failed to include a
measurement error analysis. /d., 116:22-117:3. These “concerns,” however, do not
appear in Christensen’s report. CW Ex. 10. In fact, she testified, on cross-
examination, that her primary or only concern was with the location of the
measurements, NT 2/7/25, 125:9-12, which was alleviated by Ross’s second set of
measurements.

119. Christensen nevertheless conducted no independent measurement of
the defect. Id., 85-158.

Bullet Lead
120. Christensen acknowledged that she is unaware of “any studies that have

specifically tested the presence of lead on skeletal remains.” Id., 112:6-8.
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Testimony of Dr. Dennis Dirkmaat

Expertise

121. Dirkmaat obtained both his undergraduate and Ph.D. from the
University of Pittsburgh in the fields of anthropology and forensic archaeology. NT
2/7/25, 165:22-25; CW Ex. 11.

122. He holds the title of professor of anthropology and forensic sciences at
Mercyhurst University, which is a regional teaching institution, primarily focused
on undergraduate education. It is not a research university. /d., 159:19-21, 208:9-21;
CW Ex. 11. He has spent his entire career at Mercyhurst. /d., 160:2.

123. Dirkmaat noted that his specialty is in “outdoor crime reconstruction.”
Id., 161:1-3. This involves “recovery,” “documentation,” and “processing.” Id.,
161:3-5. Part of this work involves skeletal trauma caused by projectiles. Id., 161:19-
162:13.

124. Dirkmaat’s doctoral dissertation focused on animal bones from
archaeological contexts. Id., 207:2-4. Unlike Ross’s, Dirkmaat’s dissertation “did
not find a home into any peer-reviewed journal.” Id., 208:3-5.

125. Over a career spanning several decades and claiming over a hundred
publications, Dirkmaat did not have a single publication reporting on his own basic

forensic science research in the Journal of Forensic Sciences or the International
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Journal of Legal Medicine. /d., 210:1-8. He admitted that most of his publications
are meta-analyses, i.e. summarizing other scholars’ work. /d., 209:5-14, 210:9-11.

126. Dirkmaat’s research is “limited” because he is faculty at a teaching
institution and is only “expected to attempt to participate” in research. Id., 208:20-
21. None of the scholarly articles entered into evidence (CW Exs. 3, 4, 7, §; Pet. Exs.
14, 16, 18) contain a single reference to Dirkmaat or his work.

127.  Dirkmaat admitted that his report was drafted in conjunction with
others in his office. Id., 199:11-200:25. He acknowledged that his primary expertise
was “the outdoor scene,” and thus, he was primarily responsible for that portion of
the report. Id., 200:25-201:18. Part Four of the report, the only part that was
admitted, was a “mesh.” Id., 201:6-21. He noted that his other two colleagues, Mr.
Luis Cabo and Dr. Joe Adserias (a forensic odontologist), are experts in “outdoor
crime scene.” Id., 201:13-14; 163:6-7. Dirkmaat did not provide any testimony
about Cabo’s area of expertise, but CW Ex. 12 shows that Cabo only has a master’s
degree, not a Ph.D. There was no testimony offered about either of these two
coauthors’ experience with gunshot wounds and projectile trauma. Id., 200-201.
There was not a single citation to either Cabo or Adserias in CW Ex. 3, 4, 7, 8 or
Pet. Ex. 14, 16 or 18. Moreover, Dirkmaat’s report does not contain any citation to
his own work of or that of Cabo, Adserias or Christensen, in the admitted portion of

his report. CW Ex. 12.
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Estimation of Bullet Caliber

128. Dirkmaat reiterated the view from the “literature”—namely, studies by
Ross and Berryman—that one cannot estimate caliber from the size of the defect.
Id., 175:17-19. He acknowledged, however, that a hole “is proportional to the size
of the bullet,” 1d., 175:4-5, and the published studies mostly show defects that were
larger than the diameter of the bullet. /d., 221:8-224:11.

129. Dirkmaat testified that a “limited number” of scholars work in this area
of caliber estimation. Ross 1s one of them, but he is not. /d., 214:3-17.

130. Dirkmaat admitted that none of the observational studies his report
cited—those by Berryman, Ross, or DiMaio—documented any .25 caliber bullet
producing a defect as small as 5.59 mm. Id., 220:23-221:24. Dirkmaat did not
dispute Berryman’s published conclusion that most bullet defects are larger than the
bullet that caused them. /d., 222:3-6.

131. Dirkmaat agreed that a firearm and toolmark examiner would not be
able to estimate caliber from an entrance defect. Id., 239:15-18.

Keyhole Defects

132. Dirkmaat disagreed with Ross that bullet fragmentation is the primary
cause of keyhole defects. Id., 191:5-13.

133. Dirkmaat’s opinion stems from CW Ex. 2, which shows a flap of bone

sticking up on Kinser’s skull. 7d., 192:10-17. According to Dirkmaat, this was a tell-
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tale sign that a bullet did not fragment. Id., 192:17-21. Dirkmaat, however, could
point to no studies that supported this opinion. Id., 211:4-11, 241:25-242:2.

134. Dirkmatt attempted to establish that Ross had not properly considered
this photo in coming to her conclusions. /d., 192. Ross, however, clarified that she
had considered the photographs and they did not change her view. NT 2/7/25, 297.

135. Dirkmaat’s report stated that “bullet fragmentation is not required to
form the keyhole defect, nor is it an actual mechanism of keyhole defect creation.”
CW Ex. 12. Dirkmaat, however, admitted that he had no studies to back up this
claim. NT 2/7/25, 211:4-11. He admitted that he did not study bullet fragmentation
and had never performed studies on how often a keyhole defect is formed by bullet
fragmentation versus how many times it is formed in the non-bullet fragmentation
scenario. Id., 214:21-15:7.

136. Dirkmaat admitted DiMaio is authoritative in the field of forensic
anthropology and that his work directly contradicted Dirkmaat’s conclusion
regarding the primary cause of keyhole defects. Id., 215:8-217:16.

137. Contrary to Dirkmaat, who claimed “fragmentation” is “not an actual
mechanism [for] keyhole defect creation,” Christensen recognized that keyhole
defects can be caused by bullet fragmentation. /d., 139:10-14.

138. Part Four of Dirkmaat’s report contained an extensive discussion of the

Delannoy article. CW Ex. 12; Pet. Ex. 16. Dirkmaat agreed that his report does not
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indicate that the bullets used in the Delannoy were 9 mm, which have greater mass
and kinetic energy than .25 caliber bullets. /d., 228:15-24. Further, nowhere in his
report is it revealed that the authors of the Delannoy study succeeded in creating a
keyhole defect from a perpendicular shot in only one of the twelve samples. Id.,
230:15-25.

139. Dirkmaat’s reliance on Delannoy suggests that his opinion was that the
Kinser wound was caused by a perpendicular, not a tangential, shot. However, he
was equivocal in adopting the perpendicular shot theory. Dirkmaat’s report did not
contain an opinion on whether the keyhole defect was formed from a tangential or
perpendicular shot. CW Ex. 12. The Commonwealth asserted that it agreed with
Ross that the shot was tangential, id., 251: 3 (“We agree that this is a tangential shot,
correct?”), and tried to elicit an opinion from Dirkmaat that the shot was tangential.
Dirkmaat seemed to agree that the shot was tangential and not perpendicular in
response to a question from the Commonwealth. /d., 251:3-9. However, just a
question later, Dirkmaat backtracked, “I don’t know if it’s tangential but the fact,
that’s how a keyhole is produced, you know, the biomechanics are different than
saying that there is a fragment of the bullet that ejects from it.” Id., 251:12-15. Given
Christensen’s agreement that a keyhole defect is most often caused by a tangential

impact, NT 2/7/25, 110: 4-5, the Commonwealth attempted to reframe Dirkmaat’s
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disagreement with Ross as limited to how commonly keyhole defects are caused by
bullet fragmentation. Id. 251:12-15.

140. Unlike Dirkmaat, Ross has consistently asserted that the shot which
killed Kinser was tangential. See Pet. Ex. 13 (“The entrance found on the cranium is
a “keyhole” defect (or tangential, not perpendicular entry).”). According to Ross, a
tangential shot is “similar to a graze wound, but not quite.” See NT 2/6/25 at 74: 3-
4. The shot hits at a tangential angle, not directly perpendicular. Id. No
Commonwealth witness disputed this description of tangential shots. Tangential
shots are /ess likely to exit the skull and more likely to cause a defect that is larger
in size than the caliber, according to Berryman. Pet. Ex. 14 at 753 (describing how
tangential impacts to the skull result in gutter wounds where the bullet either does
not enter the cranium or simply enters but does not exit); see also id. (““Wounds from
tangential shots, as observed in this study, were larger than bullet caliber and often
had a morphology that made them more subjective to measure.”).

141. Ross attributed the small size of the wound in Kinser’s skull to
fragmentation of the bullet, despite the tangential shot. NT 2/6/25, 151:5 (“Because
the most likely reason why it’s so small it’s because the bullet fragmented.”).
Dirkmaat’s analysis of the keyhole defect never accounted for the small size of the
hole based on the suppressed FBI measurements or Ross’s independent

measurement indicating bullet fragmentation.
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142. In sum, because Dirkmaat was unclear as to whether the shot was
perpendicular or tangential—and because he failed to consider the suppressed FBI
or Ross’s measurements—his overall view that the defect was not caused by
fragmentation, is not credible.

Suppressed FBI measurements

143. Dirkmaat did not testify that he had ever seen a .25 caliber bullet from
a handgun cause a hole as small as that noted in the suppressed FBI measurements.
Id., 159-256. This is especially noteworthy because he testified that much of his
work involves assessment of skeletal trauma and trauma caused by projectiles. /d.,
162:5-13. Dirkmaat agreed that the minimum diameter is the operative diameter for
measuring cranial defects. Id., 231:5-9.

144. Dirkmaat acknowledged that Albrecht and Magnani possessed direct
access to the physical skull and were, thus, uniquely positioned to capture the most
accurate measurements. NT 2/7/25,211:14-212:17.

145. Dirkmaat explicitly admitted that documentation was required before
he could confirm whether Albrecht or Magnani performed the measurements
properly. Id., 212:14-21. Further, he could not evaluate the potential for
measurement error or even identify the precise location or dimension of the bullet

hole measured, based on Albrecht’s and Magnani’s lack of documentation. /d.,
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212:18-213:5. This was similar to Christensen’s analysis on the imprecise nature of
Albrecht’s bench notes. Id., 107:15-20, 122:12-20, 134:22-135:10.
Ross’s Measurements

146. As did Christensen, Dirkmaat took issue with how Ross took her
independent measurements of the entrance defect, namely that the measurement she
initially took was not a diameter. /d., 186:12-14. Moreover, he felt the measurement
contained error that could skew in any number of directions. /d., 186:2-7.

147. Yet, Dirkmaat conceded that Ross’s subsequent measurements, taken
to address Dirkmaat’s and Christensen’s criticisms, addressed their concerns
regarding diameter. /d., 188:18-19. Nevertheless, Dirkmaat continued to express
concerns regarding taking multiple measurements and having an error range. /d.,
189:6-12.

148. He did not attempt his own measurements. /d., 183:8-10.

149. Dirkmaat conceded that there are no published studies that define or
empirically test the conditions under which “shrinkage” might occur. NT 2/7/25,
176:2-20.

Exit Wound
150. Dirkmaat acknowledged that his report did not properly describe the

findings in the Qautrehomme and Iscan article (Pet. Ex. 18), in that projectiles from
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small caliber weapons, which did not exit the skull in the study, were never
mentioned in his report. Id., 235:5-24.

151. Dirkmaat also agreed that his report did not contain any mention of the
six cases in the Quatrehomme and Iscan study when the bullet entered the parietal
bone (as happened with Kinser’s wound) and none exited the skull. /d., 238:1-12.

152. Dirkmaat did not testify that he has ever seen small caliber bullets from
low velocity handguns exit a cranial cavity. /d., 159-256. This omission is especially
noteworthy because he testified that much of his work involves assessment of
skeletal trauma and trauma caused by projectiles. 1d., 162:5-13.

153. Ross noted in her testimony that she lacked confidence in the integrity
of the recovery of the .25 caliber bullet. She further observed that crime scene
recovery was Dirkmaat’s forte. NT 2/6/25, 171. Dirkmaat did not address the
integrity and documentation of the original crime scene recovery or the recovery of
the .25 caliber bullet from the remains of Kinser during the autopsy to refute Ross’s
concerns.

Testimony of Todd Neumyer

Expertise
154. Neumyer is retired from the Pennsylvania State Police. He began
working there in 1994. For four years, he worked as a trooper and then became

reassigned to the firearm and toolmark division. NT 2/7/25, 258:25-259:11. He
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currently works as a consultant in forensic firearm and tool mark examination. /d.,
258:7-8.

155. Neumyer has an undergraduate degree from Penn State University in
biology and a minor in forensics and police sciences from Harrisburg Area
Community College. Id., 258:19-24. He is a member of the Association of Firearm
and Tool Mark Examiners. /d., 260:9-10.

156. Neumyer did not testify to any experience involving homicide cases or
working with medical examiners’ offices. Indeed, in contrast to Vedam’s expert,
Tressel, who testified that he had worked on approximately 6,000 death
investigations, Neumyer did not testify to a single instance of working on a homicide
case. 1d., 257-90.

157. Neumyer has never published an article and has not conducted any
study on either the relationship between caliber size and cranial defects or lead
residue. Id., 285:23-286:9.

Bullet Velocity

158. Neumyer disagreed with Ross’s ultimate conclusions regarding the
likely cause of the wound in Kinser’s skull as a .22 caliber rifle. After a lengthy
discussion of the specifics of bullet construction and velocities, Neumyer could only
conclude that a .25 caliber bullet was more likely to perforate two layers of bone

than a .22 caliber bullet. /d., 273:3-7. Neumyer could point to no studies to back up
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his claims and instead relied upon information from the Remington website. /d.,
266:18-24. Further, Neumyer has no background in physics, biomechanics, forensic
anthropology or pathology. CW Ex. 13. Neumyer admitted he has never published
an article regarding gunshot wounds or the caliber weapon that causes a defect. Id.,
285:18-286:9.

159. Neumyer did not testify to a single instance in which he observed a .25
caliber bullet from a handgun penetrate and exit out of the parietal and occipital
bones. 1d., 257-290.

160. Neumyer did not address or consider the small size of the hole, either
in the suppressed FBI measurements or Ross’s measurements, in forming his opinion
that a .25 caliber bullet was more likely to have caused the wounds in Kinser’s skull.

Bullet Lead

161. Neumyer acknowledged that a bullet that passes through the skull
would deposit lead on the hair and scalp, but opined that one that is fragmenting
would also leave lead on the skull. Id., 276-277:5, 280:3-11. Neumyer did not
support that opinion with any studies. /d.

162. With a .22 caliber non-jacketed lead bullet, Neumyer successfully
wrote the date on a piece of paper. When he tried to write the date on a piece of paper
with a .25 full metal jacketed bullet, no substance was transferred to the paper. 1d.,

277:21-279:12.
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163. Neumyer provided no study that equated scribbling with a bullet on
paper inside a courtroom to ballistic lead transfer on bone. /d.

164. Neumyer claimed that if the paper from his demonstration was exposed
continually to elements of four different seasons, the lead would remain because
“1t’s not water soluble.” Id., 289:6-7.

165. But Neumyer was unable to cite, and never conducted, any studies
about the degradation, or lack thereof, of lead exposed to the elements. /d., 289:8-
11. As Christensen testified, there are no studies to support the claim that lead would
persist under these conditions. Id., 112:9-14 (“Q: So there’s no basis in literature or
peer reviewed articles to suggest that in these conditions we can expect lead to persist
... A: Nothing that has been specifically tested that I’'m aware of.”).

166. Moreover, with no educational background in chemistry, Neumyer
claimed that, “Lead can oxidize with exposure to the atmosphere, but it does not
wash away. It is not water soluble.” Id., 282:16-18.

167. In reality, Congress and the Environmental Protection Agency would
disagree with Neumyer’s belief that lead “does not wash away.” The Safe Drinking
Water Act (SDWA) and the EPA’s Lead and Copper Rule establish federal
regulations regarding lead in drinking water, including lead pipes and related
components. Specifically, the SDWA bans lead pipes, solders and fittings in public

water systems or residential plumbing systems providing water for human
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consumption after June 1986. 42 U.S.C. § 300g-6; see also 40 C.F.R. §§ 141.80—
141.91 (2024).°

168. Neumyer testified that in his career he had used the same lead detection
test as Albrecht. NT 2/7/25, 281:15-282:2. Neumyer did not testify to a single
instance when he had detected lead in a skull exposed to the elements for months.
Id., 281-284.

169. The most he could testify to regarding a .25 caliber bullet causing the
fatal wound in Kinser’s skull was that it was “more likely” than a .22 caliber long
rifle bullet. /d., 284:1-10. He could not exclude a .22 caliber bullet as having caused
the entrance defect. /d., 289:17-20 (“Q: So you are not saying that it is impossible
that a .22 caliber bullet ... caused the defect in the victim’s skull? A: No, I can’t say
that.”); see also id., 287:10-12 (“Q. So there were .22-caliber bullets in the 1980s
that were not all lead? A. Correct.”).

170. In sum, Tressel, Ross, and Christensen each provided convincing
reasons for why lead would be absent based on logic and the common-sense
observation that exposure to any number of weathering events could cause the lead
to be removed, particularly in the damp and changing climactic conditions of Central

Pennsylvania over several months.

> The most notorious recent example of lead poisoning is the Flint water crisis.
https://www.npr.org/sections/thetwo-way/2016/04/20/465545378/lead-laced-water-in-flint-a-
step-by-step-look-at-the-makings-of-a-crisis, last visited May 20, 2025.
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There is Substantial Doubt the Bullet Recovered During
the Autopsy is the Bullet that Caused the Entrance Defect.

171. The trial record is replete with the chaotic collection of Kinser’s
remains. Officer Burns was the officer responsible for transporting the body and he
testified that all the remains went into one bag. NT 2/22/88 at 165:20-23 (“Q: Now
what did you do with the body parts? A: We had a disaster bag lying beside—on the
rim of the hole. And we opened up the disaster bag and put everything inside the
disaster bag.”). Burns brought the single disaster bag to the funeral home. /d., 166:2-
7. Burns later took the disaster bag from the Ziegler vault—a special vault designed
to keep decomposing remains—and x-rayed the contents, during the autopsy. /d.,
168:8-9 (“We removed the disaster bag from the Zeigler vault and x-rayed the entire
contents.”).

172. According to Magnani, the pathologist who conducted the autopsy, the
single disaster bag turned into two disaster bags at some unspecified point. Id., 74:7-
8 (“I don’t specifically recall who the person was that brought the remains, but |
obtained the remains in fwo large plastic bags. These are called disaster bags.”)
(emphasis added)

173. Magnani further divided the contents of the second bag into four parts,
arbitrarily. /d., 77:20-35.

174. In addition to their differing accounts of whether the remains were in

one or two bags, Burns and Magnani also did not agree on how the bullet was
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recovered. Magnani testified that he brought the shirt out of the plastic bag and the
bullet fell out as he lifted up the shirt. /d., 78:15-18. Burns disagreed. Id., 171:15-
19 (*“Q: Is it your recollection that [the bullet] sort of fell out when the doctor lifted
the shirt during the autopsy? A: No. Q Did not? A: No. We had to go in and search
for it.”).

175. Magnani used the word “arbitrary” multiple times to describe his
process — such as it was. Id., 75:6-7 (“The first disaster bag that I arbitrarily decided
to open contained portions of the skeleton.”); 97:1-4 (“Q: When you did that, did
you disturb the mix of material? A: Well I had to be arbitrary about it. So by
definition of being arbitrary, you do disturb things.”) (emphasis added)

176. There was little to no documentation of the recovery of the remains. It
should come as no surprise that Ross did not view the recovery of the .25 caliber
bullet as evidence that that bullet caused Kinser’s death. NT 2/6/25, 171:18-22 (“Q:
Based on how the crime scene was processed, do you have any confidence that the
bullet that was recovered is the one that caused Mr. Kinser’s death? A: No.”). She
said that the processing of the remains was “very chaotic.” Id., 170:14-17. Ross
revealed that she is involved in crime scene recovery, which is normally
“systematic,” but she added that “[f]ield recovery is more of Dirkmaat’s forte.” 1d.,
171:4-6. Despite Ross’s opinion in this regard, the Commonwealth chose not to elicit

any testimony from Dirkmaat about the integrity of the scene recovery.
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177. Moreover, the suppressed underlying Neutron Activation Analysis
(“NAA”) data significantly degrades the purported inculpatory value of the
recovered bullet. The suppressed NAA data was among the claims raised in this
current PCRA petition and survived the Commonwealth’s motion to dismiss. March
2024 Amendment; see also Opinion and Order. As with the FBI measurements,
there is no dispute that the NAA evidence was never provided to Vedam’s counsel
prior to January of 2024.

178. The Commonwealth’s theory of prosecution hinged on a unitary
analysis of one gun firing two bullets and ejecting two cartridges. NT 2/23/88, 110:7-
10. The Commonwealth’s theory was that Vedam bought the murder weapon and
bullets from O’Connell. The Commonwealth’s attempt to link the two cartridges
through a comparison of the casings, was extensively challenged. Albrecht admitted
that there were millions of .25 caliber bullets and casings with the same markings as
that found on the cartridges. NT 2/23/88, 127-48.

179. Albrecht tried to link the bullets by comparing their riffling
characteristics in an attempt to claim they were fired from the same gun. /d., 109.
Any severing of that link would have reduced the probative value of the recovered
bullet and makes more probable that the existence of the bullet and its recovery was

an anomaly, not evidence of guilt.
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180. As noted in Pet. Ex. 7, the suppressed NAA data shows that the
composition of the bullets was “so disparate that it increases the likelihood that the
bullets are from different boxes, thereby weakening the claim that a single firearm
was responsible for the firing of both.”

181. Even Albrecht in the final analysis could not opine that the bullet
recovered during the autopsy was the one which caused the wounds in Kinser’s skull.
NT 2/23/88 at 155:15 (“I can’t say that.”).

CONCLUSIONS OF LAW

Conclusions Related to Brady

182. There are three elements to a successful claim under Brady v.
Maryland, 373 U.S. 83 (1963): (1) the evidence at issue must be favorable to the
accused, either because it is exculpatory or impeaching; (2) the government must
have suppressed the evidence, whether intentionally or inadvertently; and (3) the
suppressed evidence is material. Banks v. Dretke, 540 U.S. 668, 691 (2004);
Commonwealth v. Bagnall, 235 A.3d 1075, 1086 (Pa. 2020); Commonwealth v.
Burke, 781 A.2d 1136, 1141 (Pa. 2001).

183. The evidence at issue in this post-conviction proceeding, i.e. the
handwritten note and the full FBI report (Pet. Exs. 4 and 6), were suppressed by the
Commonwealth at the time of trial. Accordingly, Petitioner meets Brady’s second

prong (suppression).
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184. There is no diligence requirement under Brady and its progeny. Banks
v. Dretke, 540 U.S. 668, 696 (2004) (“A rule thus declaring ‘prosecutor may hide,
defendant must seek,’ is not tenable in a system constitutionally bound to accord
defendants due process.”); Dennis v. Superintendent, 834 F.3d 263, 290, 291 (3d
Cir. 2016) (en banc) (“The imposition of an affirmative due diligence requirement
on defense counsel would erode the prosecutor’s obligation under, and the basis for,
Brady itself. ... “the concept of ‘due diligence’ plays no role in the Brady analysis.”);
Bracey v. Superintendent Rockview SCI, 986 F.3d 274, 289-90 (3d Cir. 2021) (“a
defendant’s lack of independent investigation does not equate to a lack of due
diligence, at least not without facts giving him a reasonable basis to suspect
a Brady violation. To the contrary, in the typical case it is unreasonable to expect the
[petitioner] to harbor suspicions that the government is defying its obligations ...
because such an expectation would be fundamentally at odds with Brady itself].]”)
(internal citations and quotations omitted).

185. Even if there were a diligence requirement — there is not — this Court
has already concluded (Opinion and Order, Oct. 1, 2024, 13-20) that no degree of
diligence would have uncovered Pet. Exs. 4 and 6 pre-trial. The Court reconfirms
that conclusion.

186. Petitioner, therefore, meets the diligence requirement for the newly

discovered fact exception to the PCRA time bar, 42 Pa.C.S. §9545(b)(1)(i1).
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187. Any such diligence requirement does not require that Petitioner and his
prior counsel “assume that the prosecution ... were untruthful” in their disclosures.
Commonwealth v. Bagnall, 235 A.3d 1075, 1092 (Pa. 2020). Rather, Petitioner was
permitted “to assume that his prosecutors would not stoop to improper litigation
conduct to advance prospects for gaining a conviction” and therefore that full
disclosures had been made. Banks, 540 U.S. at 694.

188. The evidence suppressed by the Commonwealth at the time of trial is
favorable and Petitioner meets Brady s first prong.

189. The evidence suppressed by the Commonwealth at the time of trial
could have been used to impeach Commonwealth witness Albrecht (and his
testimony that he did not find anything “inconsistent” between the defect and a .25
caliber bullet) and exclude a .25 caliber bullet and handgun as the murder weapon.

190. Evidence that impeaches a prosecution witness or the prosecution’s
theory also “falls within the Brady rule.” United States v. Bagley, 473 U.S. 667, 676,
678 (1985) (finding a ‘“significant likelithood that the” prosecution’s failure to
disclose inducement offered to two of its witnesses “misleadingly induced defense
counsel to believe [the witnesses] could not be impeached on the basis of bias or
interest”); Kyles v. Whitley, 514 U.S. 419, 433 (1995) (in “Bagley ... the Court

disavowed any difference between exculpatory and impeachment evidence for
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Brady purposes.”) Giglio v. U.S., 405 U.S. 150 (1972) (impeachment evidence falls
under Brady rule).

191. This Court concludes that the evidence suppressed by the
Commonwealth at the time of trial is material to Petitioner’s conviction and that
Petitioner meets Brady’s third prong.

192. The evidence is material because substantively it “could reasonably be
taken to put the whole case in such a different light as to undermine confidence in
the verdict.” Kyles, 514 U.S. at 419. The suppressed evidence could have been used
to attack the Commonwealth’s theory that the murder weapon was a .25 caliber
handgun.

193. The evidence is material because it also impeaches the prosecution’s
trial theory and narrative that relied on Kinser’s wound having been caused by a .25
caliber projectile. Albrecht was a key prosecution witness, and his credibility was
critical to the Commonwealth securing a conviction against Petitioner.

194. Evidence is material “when there is any reasonable likelihood it could
have affected the judgment of the jury.” Wearry v. Cain, 577 U.S. 385, 392 (2016)
(per curiam) (citations and internal quotation marks omitted); Kyles, 514 U.S. at 434
(the “touchstone of materiality is a reasonable probability of a different result, and
the adjective is important. The question is not whether the defendant would more

likely than not have received a different verdict with the evidence, but whether in its
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absence he received a fair trial, understood as a trial resulting in a verdict worthy of
confidence. A reasonable probability of a different result is accordingly shown when
the government’s evidentiary suppression undermines confidence in the outcome of
the trial.”) (internal quotation marks and citations omitted); Dennis, 834 F.3d 285
(same); Commonwealth v. Johnson, 174 A.3d 1050, 1056 (Pa. 2017).

195. A “reasonable probability” is not only less than 50%, but is akin to or
lesser than probable cause, given that the standard quantum of proof required for
probable cause is “substantial” probability. See Brinegar v. United States, 338 U.S.
160, 177 (1949); Commonwealth v. Coleman, 830 A.2d 554, 563 n.11 (Pa. 2003)
(equating “fair” with “substantial” probability); Patel v. Hall, 849 F.3d 970, 981
(10" Cir. 2017) (internal quotations and citations omitted) (“Probable cause is not a
precise quantum of evidence. ... Rather, the relevant question is whether there was a
substantial probability—something more than a bare suspicion—that the person or
property was involved in a crime.”).

196. This Court finds and concludes that had the evidence been disclosed to
the defense pre-trial, that there is a reasonable likelihood of a different outcome.

197. This Court finds and concludes that the suppression of the evidence,
undermines confidence in the verdict.

198. Petitioner need not defeat every piece of inculpatory evidence against

him to prevail on his Brady claim. Materiality under Brady does not entail a

53



sufficiency of the evidence test. Kyles, 514 U.S. at 434-35. A defendant need not
demonstrate that after discounting the inculpatory evidence in light of the
undisclosed evidence, there would not have been enough left to convict.” Id.; see
also Dennis, 834 F.3d at 303 (finding that the Pennsylvania Supreme Court
unreasonably applied Brady materiality standard “by using sufficiency of the
evidence as a touchstone.”); Wearry, 577 U.S. at 392 n.6 (holding that petitioner can
still prevail even if “the undisclosed information may not have affected the jury’s
verdict.”).

199. Thus, the fact that there may still be some potentially inculpatory
evidence against Petitioner does not defeat his meritorious Brady claim.

Conclusions Related to Napue and Glossip

200. The Due Process Clause of the Fourteenth Amendment to the United
States Constitution and Article One, Section 9 of the Pennsylvania Constitution are
violated if a prosecutor either knowingly solicited false testimony or knowingly
allowed it to go uncorrected and the false testimony “may have had an effect on the
outcome of the trial.” Glossip v. Oklahoma, --- U.S. ---; 145 S.Ct. 612, 626 (2025)
(quoting Napue v. lllinois, 360 U.S. 264, 272 (1959)).

201. The phrase “effect on trial” means “any reasonable likelihood” that the
false testimony “could have affected the judgement of the jury.” Glossip, 145 S.Ct.

at 626-27.
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202. The beneficiary of the constitutional error must prove beyond a
reasonable doubt that the error complained of did not contribute to the verdict. Id.

203. Thus, the elements of a Napue-Glossip violation involve (1) false
testimony from a witness, (2) either solicited or allowed to go uncorrected by the
prosecution, and (3) which the prosecution knew or should have known was false.
Once those elements are established, the burden then shifts to the prosecutor, as the
beneficiary of the constitutional violation, to prove beyond a reasonable doubt that
the error did not contribute to the verdict. /d.

204. The falsity of some of the testimony at Petitioner’s trial is proven. After
directly asking Albrecht, “[d]id you measure the size of that particular hole at the
top of the skull?”” Gricar asked about the standard size of a .25 caliber bullet. Pet.
Ex. 8. Gricar then asked, “[d]id you find anything inconsistent between those two
measurements?” Albrecht answered, “In my opinion, no.” Id.

205. Per Napue and Glossip, it does not matter that Albrecht may have
believed his response was truthful. Albrecht’s statement was objectively false
because he had measured the hole to be considerably smaller than the minimum
diameter of a .25 caliber bullet. As Ross explained, Albrecht’s statement was “false”
because the size of the hole was so significantly smaller than a .25 caliber bullet that

she excluded a .25 caliber bullet as the murder bullet. Yet, Albrecht testified that he
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did not find any inconsistency in his measurements, even though his (undisclosed)
measurements said otherwise.

206. Albrecht’s statement was also objectively false based on the testimony
of Magnani (who testified a day before Albrecht) who opined that a hole could not
be smaller than the bullet which caused it. Pet. Ex. 10.

207. The timing of Magnani’s testimony put the Commonwealth on notice
that Albrecht’s testimony was objectively false. Additionally, Gricar knew about the
measurement as evidenced by the note. Pet. Ex. 6. The note is undated, but Gricar
clearly knew about it, as he let slip in his closing argument:

I asked him (Albrecht) if he measured the hole in the skull. He said yes.

I said did you measure the good bullet, the .25 that wasn’t mangled. He

said yes. I said was the hole smaller by some degree than the bullet. He

said yes. I said does that create any problem or any inconsistency there.

He said no.

Pet. Ex. 11.

208. Although he stated otherwise during closing, Gricar had never asked
Albrecht if the hole Albrecht measured in the skull was smaller by some degree than
the bullet. But, as evidenced by his closing argument, he clearly knew the entrance
defect was smaller than a .25 caliber bullet. Thus, the Commonwealth either knew
or should have known that the hole was smaller than a .25 bullet.

209. The Court concludes that Napue-Glossip were violated because (1) the

trial prosecutor either knew or should have known that Albrecht’s testimony was
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false; and (2) Albrecht’s testimony in this regard was false. Per Glossip, it does not
matter that Vedam knew that some measurements of the skull were taken. Glossip,
145 S.Ct. at 630 (“Sneed’s false testimony concerned the reasons for his lithium
prescription, not the mere fact that he had taken it. Glossip’s counsel was aware of
the latter, not of the former. In any event, the Due Process Clause imposes “‘the
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responsibility and duty to correct’ false testimony on “representatives of the State,”
not on defense counsel.”). Thus, the onus i1s on the government to ensure that no
false testimony is given, not on Petitioner to take some affirmative action.

210. The Court concludes that the Commonwealth cannot meet its burden of
demonstrating, beyond a reasonable doubt, that this error did not contribute to the

verdict.

Conclusions Related to the Admissibility
of Certain Testimony and Evidence

211. The Commonwealth cannot depart from its original trial theory and
offer a new analysis in an effort to defeat an otherwise meritorious PCRA claim.
Thus, any evidence or testimony offered at the hearing that purports to analyze new
evidence or uses a novel theory to analyze trial evidence, 1s precluded because it is
not relevant to this Court’s PCRA analysis of whether Petitioner’s right to due
process of law was violated at his 1988 trial. See Commonwealth v. Reese, 663 A.2d

206 (Pa. Super. Ct. 1995).
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212. Any evidence or testimony offered at the hearing that improperly
reiterated or bolstered the same analysis that the Commonwealth employed at trial,
is precluded as cumulative.

213. Specifically, those parts of Christensen’s and Dirkmaat’s testimonies
and reports that either reiterate or bolster the testimonies of the Commonwealth’s
trial witnesses in 1988 or offer novel theories, such as arguing against Ross’s opinion
as improper bullet caliber estimation, are precluded and will not be considered by
this Court.

214. Neumyer’s testimony and report are precluded in their entirety because
they both bolster the testimony of the trial witness, Albrecht, and engage in new
analysis precluded by Reese. No witness in Petitioner’s 1988 trial discussed bullet
velocities.

215. Even if the court were to consider the testimonies and reports of
Christensen, Dirkmaat and Neumyer in their entirety, the Court should still find that
Petitioner meets his burden under Brady and Napue-Glossip, because Dr. Ross
testified credibly on all the material issues in this proceeding and Petitioner is not
required to defeat every inculpatory piece of evidence against him, Kyles, 514 U.S.
at 434-35 (Brady materiality “is not a sufficiency of evidence test”); and the
Commonwealth knowingly presented false evidence that was material to the

outcome.
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CONCLUSION

For over forty years, Vedam has maintained his innocence in the tragic
shooting death of Thomas Kinser. The questions surrounding who actually killed
Kinser may never be answered. Nevertheless, it is clear from the suppressed
evidence and the full record that Vedam was not the one responsible.

What is also clear is that the trial he received, with critical evidence withheld
from this trial lawyers, was not fair in any sense of the word. The integrity of a
criminal trial forms the basis of the twin doctrines under both Brady and Napue. The
doctrines are meant to ensure that the government does not profit when it hides
evidence as occurred in this case. To make matters worse, the trial prosecutor
exploited the suppressed evidence to obtain Vedam’s conviction.

As noted in the Introduction, the debate that was presented to this Court in
February 2025 should have been presented to the jury during trial and after
disclosure of the evidence. Had that been done, there is a reasonable probability of
a different result.

When faced with such serious misconduct at trial, some prosecutors concede

relief due to the constitutional violations.® Some do so even though they may believe

® The Attorney General of Oklahoma agreed to relief in Glossip for a post-conviction petitioner
who, like Petitioner, suffered significant due process violations at his trial. The Oklahoma Attorney
General explained his consent to relief before the United States Supreme Court in the following
press release, issued shortly after the United States Supreme Court ruling granting relief:
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that the defendant is guilty. It is Petitioner’s earnest hope that the prosecution here
will reconsider its opposition to relief as there can be no serious question that Mr.
Vedam’s right to a fair trial was violated. If the prosecution persists in its opposition,
it 1s this Court’s solemn duty to do justice and to vacate Petitioner’s conviction and

to end the nightmare that has spanned his entire adult life.

Declaring that a great injustice has been swept away, Attorney General Drummond
said today he is pleased by a U.S. Supreme Court ruling that vacates the conviction
of Oklahoma death row inmate Richard Glossip. “Our justice system is greatly
diminished when an individual is convicted without a fair trial, but today we can
celebrate that a great injustice has been swept away,” Drummond said. “I am
pleased the high court has validated my grave concerns with how this prosecution
was handled, and I am thankful we now have a fresh opportunity to see that justice
is done.”

This statement was made despite the fact that the Attorney General does not believe that Mr.
Glossip is innocent of the offense: “I have long maintained that I do not believe Mr. Glossip is
innocent, but it is now an undeniable fact that he did not receive a fair trial.” See Drummond
Remarks on U.S. Supreme Court Ruling Order New Trial for Death Row Inmate Richard Glossip,
available at https://oklahoma.gov/oag/news/newsroom/2025/february/drummond-remarks-on-us-
supreme-court-ruling-ordering-new-trial-for-death-row-inmate-richard-glossip.html, last visited
May 20, 2025.
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