IN THE COURT OF COMMON PLEAS OF CENTRE COUNTY, PENNSYLVANI@
CRIMINAL DIVISION 5

COMMONWEALTH OF PENNSYLVANIA,

\A : No. CP-14-CR-0382-1982
SUBRAMANYAM VEDAM,
Defendant
Attorney for the Commonwealth: Joshua Andrews, Esq.
Attorney for Defendant: Gopal Balachandran, Esq.
OPINION AND ORDER

Grine, P.J.

Presently before the Court are a Motion to Dismiss Petitioner’s PCRA Without a
Hearing filed by the Commonwealth on January 11, 2024 and a Motion to Dismiss
Petitioner’s Second Amended PCRA Petition Without a Hearing filed on June 6, 2024
(collectively “Motion to Dismiss™). Petitioner’s PCRA Petition consists of the PCRA
Petition filed on March 17, 2023 (“March 2023 Petition™), the Amended PCRA Petition
filed on October 13, 2023 (“October Amendment”), the Response filed on February 7,
2024 (“February Response”), and the Amended PCRA Petition filed on March 11, 2024
(“March 2024 Amendment”). Collectively, these filings will be referred to as the “PCRA
Petition.” Argument on the Commonwealth’s Motion to Dismiss was held on July 22,
2024, The parties have submitted briefs. Upon considerétion of the Motion to Dismiss,
arguments of counsel, and the briefs filed, the Court GRANTS IN PART and DENIES

IN PART the Cormnonwealth’s Motion to Dismiss as follows:
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BACKGROUND

In February 1983, a jury convicted Subramanyam Vedam (hereinafter
“Petitioner”) of first-degree murder for killing Thomas Kinser (hereinafter “Kinser”).
The Superior Court reversed and remanded for a new trial. Petitioner was retried and a
jury again convicted him of first-degree murder on February 25, 1988.

Kinser’s remains had been found in a sinkhole in September 1981, approximately
nine months after Kinser had gone missing. Dr. Thomas Magnani, a forensic pathologist,
determined the cause of death to be a gunshot which entered the top of Kinser’s skull,
exited the bottom of the skull, and re-entered his torso through his neck or chest. A .25
caliber bullet was recovered from inside Kinser’s shirt. No weapon was found at the
scene. At trial, the Commonwealth’s theory was that Petitioner used a .25 caliber gun to
kill Kinser. Commonwealth witness Daniel O’Connell testified that he sold Petitioner a
.25 caliber gun prior to Kinser’s disappearance and allowed Petitioner to test-fire the
weapon in a wooded area behind the restaurant at which O’Connell was empioyed.
Defense counsel disputed the timing of the sale and the nature of the fatal wound to
Kinser at the time of trial, including by challenging the size of the skull hole compared to
the .25 caliber bullet alleged to have caused the hole and whether the test-fired bullet and
the bullet found with Kinser’s remains were fired from the same gun and/or came from
the same box of ammunition.

Pursuant to the sentence imposed on March 30, 1988 following his second trial,
Petitioner is serving a life sentence at SCI — Huntingdon. Petitioner filed post-trial
motions, which were denied by the Court on March 16, 1990. The Superior Court

affirmed the conviction on September 11, 1991. Commonwealth v. Vedam, 601 A.2d



1301 (Pa. Super. 1991). The Supreme Court of Pennsylvania denied allowance of appeal
on August 19, 1992. Commonwealth v. Vedam, 613 A.2d 559 (Pa. Super. 1992).

Petitioner filed his first Petition for Post-Conviction Relief on May 31, 1994. The
Commonwealth filed a Motion to Dismiss the Petition for Post-Conviction Relief without
a hearing on July 5, 1994, and the Court granted the Commonwealth’s motion on July 21,
1994. Petitioner filed a second Petition for Post-Conviction Relief on December 26,
1996. The Commonwealth filed an Answer to the Second Petition on March 14, 1997,
and a Motion to Dismiss Second Petition for Post-Conviction Relief without a hearing on
March 11, 1999. By Order dated December 13, 2000, the Court granted the
Commonwealth’s motion to dismiss without a hearing. On February 25, 2013, Petitioner
filed an Amended Third PCRA petition, which was dismissed as untimely, and no appeal
was taken.

In 202.1, Petitioner’s counsel and the Centre County District Attorney’s Office
agreed that Petitioner’s counsel would be permitted to review all of the Centre County
District Attorney’s files pertaining to Petitioner’s case. On March 18, 2022 and May 24,
2022, Petitioner’s counsel was able to review said files. Within the files, Petitioner’s
counse] identified various items which now form the basis for the current PCRA Petition.
Specifically, those items discovered on March 18, 2022 and May 24, 2022 are (1) a
search warrant application; (2) transcripts of interviews with individuals Petitioner
identifies as “key witnesses”; (3) interviews with other individuals throughout the course
of the investigation; (4) a handwritten note containing measurements of the hole in
Kinser’s skull and purportedly written by then-District Attorney Ray Gricar, who

prosecuted Petitioner in the 1988 trial; (5) a hand drawn sketch of the sinkhole area



where Kinser’s remains were found; and (6) handwritten notes purportedly indicating the
prosecutor’s awareness of Commonwealth witness Daniel O’Connell’s criminal history
in California.

Prior to Petitioner’s trials, the Commonwealth retained the FBI to conduct
forensic testing and provide expert testimony in the prosecution of Petitioner. In response
to a request from the Commonwealth’s investigator, Ralph Ralston, the FBI disclosed its
complete files related to Petitioner’s case on January 9, 2024. The Commonwealth
disclosed the full report (“Full FBI report”) to the defense the next day. The Full FBI
report contained the exact measurements of the skull hole as well as Neutron Activation
Analysis (“NAA”) data generated when the FBI conducted an analysis of the composition
of a test-fire bullet and a bullet found at the sinkhole where Kinser’s remains were
recovered.

Based upon the information obtained during a full review of the Centre County
District Attomey’s files pertaining to Petitioner’s conviction, Petitioner now raises seven
claims for which he seeks post-conviction relief.

DISCUSSION

A Pést-Conviction Relief Act (“PCRA”) petition must be filed within one (1) year
from the date a judgment becomes final. 42 Pa.C.S.A. § 9545(b)(1). “[A] judgment
becomes final at the conclusion of direct review, including discretionary review in the
Supreme Court of the United States and the Supreme Court of Pennsylvania, or at the
expiration of time for seeking the review.” Commonwealth v. Staton, 184 A.3d 949, 954
(Pa. 2018) (quoting 42 Pa.C.S.A. § 9545(b)(3)). Timeliness of a petition under the PCRA

is a jurisdictional threshold and may not be disregarded in order to reach the merits of the



claims raised in an untimely PCRA petition. Commonwealth v. Lawson, 90 A.3d 1 (Pa.
Super. 2014); see also Commonwealth v. Cristina, 114 A.3d 419 (Pa. Super. 2015).

In the instant matter, Petitioner’s judgment of sentence became final on November
17, 1992, ninety days after the Pennsylvania Supreme Court denied his petition for
allowance of appeal, and he declined to petition the United States Supreme Court for a
writ of certiorari. See U.S. Sup. Ct. R. 13 (stating that an appellant must file petition for
writ of certiorari with the United States Supreme Court within ninety days after entry of
judgment by state court of last resort). Thus, Petitioner had until November 17, 1993 to
file a timely PCRA petition. The instant petition, filed on March 17, 2023, was filed more
than twenty-nine years after the judgment of sentence became final. Therefore, the instant
petition is facially untimely under the PCRA. See 42 Pa.C.S.A. § 9545(b)(3).

However, Pennsylvania cburts may consider an untimely PCRA petition if the
petitioner can plead and prove one of three exceptions set forth under 42 Pa.C.S.A.
§ 9545(b)(1), which provides:

(b) Time for filing petition.--

(1) Any petition under this subchapter, including a second or
subsequent petition, shall be filed within one year of the date the judgment
becomes final, unless the petition alleges and the petitioner proves that:

(1) the failure to raise the claim previously was the result of

interference by government officials with the presentation of the

claim in violation of the Constitution or laws of this Commonwealth
or the Constitution or laws of the United States;

(ii) the facts upon which the claim is predicated were unknown to
the petitioner and could not have been ascertained by the exercise of
due diligence; or

(iii) the right asserted is a constitutional right that was recognized
by the Supreme Court of the United States or the Supreme Court of



Pennsylvania after the time period provided in this section and has
been held by that court to apply retroactively.

42 Pa.C.S.A. § 9545(b)(1). Any PCRA petition invoking one of these exceptions
“shall be filed within one year of the date the claim could have been presented.” 42
Pa.C.S.A. § 9545(b)(2).

Petitioner has alleged two exceptions to the timeliness bar; specifically, that there
are facts previously unknown to the petitioner that could not have been ascertained by the
exercise of due diligence and the failure to raise the claims previously was the result of
interference by government officials. For a petitioner to show his claim is not untimely
under the newly discovered fact exception, he must also show said fact could not have
been previously discovered had petitioner exercised due diligence. 42 Pa.C.S.

§ 9545(b)(ii). To establish the government interference exception “a petitioner must
plead and prove (1) the failure to previously raise the claim was the result of interference
by government officials and (2) the petitioner could not have obtained the information
earlier with the exercise of due diligence.” Commonwealth v. Vinson, 249 A.3d 1197,
1205 (Pa. Super. 2021).

The Post-Conviction Relief Act requires that Petitioner “plead and prove” his
claims by a preponderance of the evidence. 42 Pa.C.S. § 9543(a). Petitioner “must not
only state what his issues are, but he must also demonstrate in his pleadings and briefs
how the issues will be proved.” Commonwealth v. Rivers,786 A.2d 923, 927 (Pa.2001).
“[TThere is no absolute right to an evidentiary hearing on a PCRA petition.”
Commonwealth v. Maddrey, 205 A.3d 323, 328 (Pa. Super. 2019) (quoting

Commonwealth v. Jones, 942 A.2d 903, 906 (Pa. Super. 2008)). Rather, if “the PCRA



court can determine from the record that no genuine issues of material fact exist, then a
hearing is not necessary.” Id. (quoting Jones, 942 A.2d at 906).

Petitioner raises seven claims of Brady’ violations by the Commonwealth for
failing to disclose information favorable to Petitioner prior to trial. “Under Brady and
subsequent decisional law, a prosecutor has an obligation to disclose all exculpatory
information material to the guilt or punishment of an accused, including evidence of an
impeachment nature.” Commonwealth v. Lambert, 884 A.2d 848, 854 (Pa. 2005) citing
Commonwealth v. Strong, 761 A2d 1167, 1171 & n. 5 (Pa. 2000). Petitioner must show
“three necessary components that demonstrate a violation of the Brady strictures: the
evidence was favorable to the accused, either because it is exculpatory or because it
impeaches; the evidence was suppressed by the prosecution, either willfully or
inadvertently; and prejudice ensued.” Commonwealth v. Conforti, 303 A.3d 714, 725-26
Pa. 2023) (citing Lambert, 884 A.2d at 854).

“Favorable evidence is material, and constitutional error results from its
suppression by the government, if there is a reasonable probability that, had the evidence
been disclosed to the defense, the result of the proceeding would have been different. A
reasonable probability is a probability sufficient to undermine confidence in the
outcome.” Commonwealth v. Johnson, 815 A.2d 563, 573 (Pa. 2002) (quoting Kyles v.
Whitley, 514 U.S. 419, 433, 115 S.Ct. 1555, 131 L.Ed.2d 490 (1995)). The Court will

address each claim in turn.

! Brady v. Maryland, 373 U.S. 83 (1963).



1. Murder Weapon and/or Search Warrant Application

In his first claim, Petitioner alleges that the Commonwealth suppressed evidence
of a search warrant and withheld the alleged murder weapon in violation of Petitioner’s
due process rights under the Pennsylvania and United States constitutions. The
Commonwealth argues that Petitioner has not met his burden to plead and prove facts that
would establish a basis for relief because the murder weapon was never located, and the
document on which Petitioner relies is an unsigned, unsworn, and unfiled document. If
Petitioner can establish the evidence was withheld in violation of Brady, the government
interference exception to the time bar would apply and the claim could proceed.

With regard to the murder weapon itself, Petitioner has failed to prove that the
weapon was suppressed by the government. There is no evidence in the record that the
murder weapon was ever recovered. In fact, the record belies Petitioner’s claim that the
murder weapon was recovered pursuant to the draft search warrant application on which
Petitioner relies because a search warrant was executed five days later seeking to locate
the murder weapon Petitioner claims was already found. The Commonwealth cannot
suppress an item it does not possess.

As to the draft search warrant application, Petitioner’s claim also fails. Petitioner
argues that a search warrant application dated April 23, 1986 was suppressed by the
government and that it was exculpatory and material. The search warrant application is
not signed or dated by the purported author (Officer Musser), does not contain a badge
number of the author, and is not signed by a judge, filed, or executed. The PCRA Petition
does not include any certification of the purported author’s testimony, nor any recitation

of facts regarding the efforts made to contact the purported author. There is likewise no



indication in the record that this search warrant application was ever adopted by Officer
Musser or that it was ever an account of events that actually occurred. There are no police
reports referencing a search that occurred pursuant to this search warrant application, nor
was there any testimony regarding the same.

Petitioner claims that disclosure of the search warrant application to the defense
could have potentially led to defense counsel investigating alternate suspects or “any
number of fruitful investigative avenues.” (March Petition {85, 86). However, Brady
does not require the disclosure of information “that is not exculpatory but might merely
form the groundwork for possible arguments or defenses.” Lambert, 884 A.2d at 856.
Similarly, Brady does not require the prosecution to disclose “every fruitless lead”
considered during the investigation of a crime. Id. at 857.

Petitioner has not met his burden of proffering evidence that raises genuine issues
of material fact to eétablish the materiality or prejudice for Brady purposes of this
document. As a result, Petitioner has not met the government interference exception to
the one-year time bar, and he is not entitled to post-conviction relief. This claim is
therefore dismissed without hearing.

2. “Key witness” interview transcripts

In his second claim, Petitioner alleges that the Commonwealth violated his due
process rights by withholding transcripts of interviews with “key witnesses.”
Specifically, this claim pertains to the transcripts of interviews with Beth Warner, Paul
Neumann, and Zoe Zest. The Commonwealth argues that the Petition fails to establish

that the transcripts were withheld or that there was any resulting prejudice.



Petitioner relies on the newly discovered fact exception to the one-year time bar
for filing a PCRA Petition. To satisfy that exception, Petitioner must plead and prove that
these interviews were in fact suppressed and are now “newly discovered”.
Commonwealth v. Reid, 235 A.3d 1124 (Pa.2020) (citing 42 Pa.C.S. 9545(b)(t )(1)-(iii))
(the petitioner bears the burden of proving the applicability of one of the statutory
exceptions to the one-year limitations period governing a petition for post-conviction
relief). Petitioner’s Brady claim also requires that he establish this evidence was, in fact,
suppressed by the prosecution. See e.g., Commonwealth v. Ly, 980 A.2d 61 (Pa. 2009)
(the burden of proof is on the defendant to establish that the Commonwealth withheld
evidence). To the extent Petitioner attempts to rely on the government interference
exception to the one-year time bar, the exception would not apply if Petitioner’s Brady
claim is not established because the alleged interference is the violation of Brady.

In support of his claim, Petitioner relies on an affidavit from his trial counsel
(“Attorney Goodall”) to establish that the transcripts were withheld. A review of Attorney
Goodall’s affidavit reveals the following averment regarding statements of witnesses who
testified at trial: “I may have received statements of witnesses who testified the night
before they were scheduled to appear, but [ have no way of knowing whether or not these
statements were complete.” March 2023 Petition at Exhibit B q 6. Crucially, Attorney
Goodall does not assert that he failed to receive any particular transcript. Beth Warner
testified at both of Petitioner’s trials, so by Attorney Goodall’s attestation, he may have
received the transcript the night before she testified. This speculative declaration is

insufficient to meet the requirement that Petitioner “plead and prove” his claim. Thus,

10



Petitioner cannot establish that the Beth Warner transcript is newly discovered evidence
or was suppressed.

As to witnesses who did not testify at trial, Attorney Goodall’s affidavit states “it
is my memory that I did not receive any materials containing statements or substantially
verbatim summaries of statements.” March 2023 Petition at Exhibit B § 5. Neither Paul
Neumann nor Zoe Zest testified at either trial. Attorney Goodall’s affidavit does not
assert that any particular transcripts were withheld, nor does he attest what information he
reviewed in order to make this attestation. A review of the record indicates voluminous
discovery was turned over to the defense and that there was pretrial litigation regarding
withheld transcripts of witness interviews. There was a hearing held on September 28,
1982, at which time the Commonwealth offered certain transcripts for in camera review,
and Petitioner’s counsel asked for the opportunity to submit a brief on what information
he would be entitled to receive. N.T. 9/28/1982 at 28-33. The record does not indicate
that a brief was ever filed or a ruling ever issued on the materials reviewed in camera.

What is apparent in the record is that Petitioner’s counsel was aware of the issue
involving missing transcripts in 1982 and had the opportunity to litigate the issue at that

;
time. An issue has been waived if “the petitioner could have raised it but failed to do so
before trial, at trial, during unitary review, on appeal or in a prior state postconviction
proceeding.” 42 Pa.C.S. § 9544(b). Thus, this issue is waived, and Petitioner is not
entitled to post-conviction relief. The Commonwealth’s Motion to Dismiss is granted as

to this issue,

11



3. Various other interview transcripts

In his third claim, Petitioner alleges that the Commonwealth violated his due
process rights by withholding evidence of its interviews with various other witnesses. In
support of this claim, Petitioner lists twenty-seven other witnesses and two 911 calls that
he claims were withheld and prejudice resulted. This claim fails for multiple reasons.

First, Petitioner does not meet his burden of proof to establish that these
transcripts were actually withheld for the same reasons outlined above with regard to the
three “key witness” transcripts. Petitioner relies solely on the affidavit of his trial
counsel, which fails to assert that any particular transcripts are missing. Additionaily, trial
counsel’s affidavit states that he “may have received” the statements from witnesses who
testified at trial and that “[f]or witnesses who did not testify at trial, it my memory that I
did not receive any material statements or substantially verbatim summaries of
statements.” March 2023 Petition at Exhibit B § 5. Many of the witnesses listed in this
claim testified at one or both of Petitioner’s trials. For those witnesses who did not
testify at trial, the evidence proffered by Petitioner fails to assert that any particular
transcript was withheld. Petitioner thus fails to meet his burden to prove that the
transcripts at issue were not previously provided.

Second, Petitioner makes no argument and offers no proof that these “various
witness transcripts” are material or give rise to a reasonable probability of a different
outcome had they been provided. Instead, the Petition states in conclusory fashion that
“[s]uch interviews, transcripts and investigation show the extent to which the
Commonwealth fixated on Vedam to the exclusion of other suspects.” This bare

allegation is insufficient to meet the Petitioner’s burden under the PCRA.
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Third, Petitioner fails to plead and prove by a preponderance of the evidence that
this claim was not waived. As noted above regarding the “key witness” transcripts, trial
counsel was litigating the issue of missing transcripts prior to the first trial in 1983 and
could have appealed the issue at that point if he was aggrieved.

For these three reasons, Petitioner’s claim regarding “various other witness”

transcripts is dismissed without a hearing.

4. FBI Measurements of Hole in Kinser’s Skull

In his fourth claim, Petitioner alleges the Commonwealth violated his rights under
Brady and its progeny when it suppressed the FBI’s measurement of the hole in Kinser’s
skull. The Commonwealth argues that Petitioner failed to establish the measurement was
withheld, and even if it had been withheld, no prejudice ensued.

a. Timeliness

The Court must first consider whether Petitioner has established one of the
exceptions to the one-year time bar set forth in 42 Pa.C.S.A. § 9545(b)(1). Petitioner
ésserts that both the newly discovered fact exception and government interference
exceptions apply to this claim. As noted above, the newly discovered fact exception
requires Petition to demonstrate the new fact at issue was previously unknown to
Petitioner and could not have been previously discovered had Petitioner exercised due
diligence. 42 Pa.C.S. § 9545(b)(ii). To establish the government interference exception
“a petitioner must plead and prove (1) the failure to previously raise the claim was the
result of interference by government officials and (2) the petitioner could not have

obtained the information earlier with the exercise of due diligence.” Vinson, 249 A.3d at

13



1205. Additionally, a petition invoking one of these exceptions “shall be filed within one
year of the date the claim could have been presented.” 42 Pa.C.S.A. § 9545(b)(2).

The newly discovered fact on which Petitioner bases his claim is a measurement
of the hole in Kinser’s skull. The “government interference” on which the claim is based
is the Commonwealth’s alleged violation of Brady by withholding the measurement from
the defense. The Court must therefore assess whether the measurement was previously
unknown to Petitioner, incapable of being discovered by Petitioner with reasonable
diligence and Petitioner’s failure to raise the claim sooner was the result of the
Commonwealth violating Brady.

The Court finds that Petitioner has met his burden of pleading and proving that
the FBI’s skull hole measurement was previously unknown to him and could not have
been discovered by reasonable diligence on Petitioner’s part, thus satisfying the newly
discovered fact exception to the one-year time bar. A review of the trial transcripts and
the FBI report disclosed to the defense in 1981 do not contain reference to a precise
measurement of the hole in Kinser’s skull. The FBI report dated October 21, 1981 states

Specimen Q4 [skull and mandible] was examined and a hole was found in

the left rear of the parietal bone of the skull and a second hole was located

in’ the left side of the occipital bone. The appearance of the holes is

consistent with a projectile entering the top back of Q4, traveling with a

slight angle from right to left and from back to front, and exiting the bottom

left of Q4. Although exact caliber of the projectile cannot be determined by

measuring the holes, nothing was found to be inconsistent with Q1. The

areas immediately around the holes were examined for gunshot residue and

none were found.

FBI Report, October 21, 1981 (October Amendment, Exhibit S). The October 21, 1981

FBI Report also states “This report supplements and confirms results of the Laboratory

examinations telephonically furnished to Corporal Fred Dailey of your department on

14



October 8, 1981.” Id. The report does not contain any actual measurements, nor does it
indicate that precise measurements were done. The author of said report, FBI Agent
Albrecht (“Agent Albrecht”), also summarized his findings in an affidavit dated July 9,
1982. The affidavit makes no menﬁon of any measurement of the skull hole, instead
indicating that, at most, he examined the holes to determine the trajectory of the bullet.
See Aff. of Agent Albrecht, July 9, 1982 (October Amendment, Exhibit X) (“By applying
the principle of ‘coning’ . . . I was able to determine that the projectile entered through
the top of the skull and exited through the base. The direction of fire was determined by
inserting a probe through both holes.”). Taken together, the October 21, 1981 FBI report
and Agent Albrecht’s affidavit dated July 9, 1982, the defense could reasonably have
assumed that the FBI did not measure the skull wound because no measurement was
provided. See Banks v. Dretke, 540 U.S. 668, 693-96 (2004) (finding that when the
defense requests information and the prosecution does not provide it, the defense cannot
be faulted for assuming no such evidence exists).

On January 10, 2024, the Commonwealth provided the Full FBI report to the
defense for the first time. That full report revealed that the FBI had, in fact, measured
and recorded the specific dimensions of the skull hole. (Full FBI report at 14, Exhibit JJ
to February 2024 Answer to Motion to Dismiss). The skull hole measurement listed in the
Full FBI report matched the measurement in the handwritten note purported to be written
by then-District Attorney Ray Gricar, who prosecuted Petitioner in the 1988 trial.
(October Amendment, Exhibit R). The measurement was therefore, previously unknown

to Petitioner before January 2024.
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The second aspect of the newly discovered fact exception is whether Petitioner
could have obtained the information by exercising.due diligence. 42 Pa.C.S.
§ 9545(b)(ii). Petitioner has established this aspect as well. There was no way for
defense counsel to have known the exact measurements of the hole in the victim’s skull
until the Commonwealth finally disclosed the measurement on January 10, 2024, Based
on the pleadings, it appears that the current District Attorney’s office did not have the Full
FBI report in its files until January 2024 when Detective Ralston requested and received
it from the FBI. While the full report was not in the files, the note purportedly authored
by Ray Gricar was in the file, and the FBI had communicated the results to Corporal Fred
E. Bailey of the State College Police Department on October 8, 1981. Petitioner did not
have access to the note until March 18, 2022 or May 24, 2022 when his counsel was
permitted to review the full file at the Centre County District Attorney’s office. The
information was in the sole control of the Commonwealth, so Petitioner has met the
requirements for the newly discovered fact exception to apply.

b. Brady violation

Finding that the newly discovered fact exception to the one-year time bar applies,
the Court must now determine whether genuine issues of material fact exist as to whether
the Commonwealth committed a Brady violation with regard to the Full FBI report and
the skull hole measurement contained therein. The Court finds that there are genuine
issues of material fact, and a PCRA hearing must be held on this issue.

The Due Process Clause of the Fourteenth Amendment requires the prosecution to
disclose material evidence that is favorable to the accused. Brady 373 U.S. at 87, see also

Commonwealth v. Smith, 615 A.2d 321 (Pa. 1992) (applying the same principle to Article
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I, Section 9 of the Pennsylvania Constitution). The prosecution’s duty to disclose under
Brady extends to exculpatory evidence known to the police even if it is unknown to the
prosecutor. Kyles, 514 U.S. at 438; see also Commonwealth v. Burke, 781 A.2d 1136,
1140-41 (Pa. 2001). There are three elements to a Brady claim: (1) the evidence at issue
must be favorable to the accused, either because it is exculpatory or impeaching; (2) the
government must have suppressed the evidence, whether intentionally or inadvertently;
and (3) the suppressed evidence was material. Banks, 540 U.S. at 691; see also
Commonwealth v. Bagnall, 235 A.3d 1075, 1086 (Pa. 2020).

Evidence is exculpatory when it “undermine[s] confidence in the verdict.” Kyles,
514 U.S. at 435. To establish materiality, a petitioner “need not show that he ‘more likely
than not” would have been acquitted if the new evidence is admitted.” Wearry v. Cain,
577 U.S. 385, 392 (2016) (per curiam). Rather, evidence is material “when there is any
reasonable likelihood it could have affected the judgment of the jury.” Id. (citations and
internal quotation marks omitted); see also Dennis v. Pa. Dep t of Corrections, 834 F.3d
263, 285 (3d Cir. 2016) (en banc) (the “touchstone of materiality is a reasonable
probability”). “The question is not whether the defendant would more likely than not
have received a different verdict with the evidence, but whether in its absence he received
a fair trial, understood as a trial resulting in a verdict worthy of confidence.” Kyles, 514
U.S. at 434, see also Commonwealth v. Weiss, 986 A.2d 808, 815 (Pa. 2009).

Petitioner alleges that the FBI skull hole measurement is favorable to him because
it supports the defense theory that the .25 caliber bullet is too big to have caused the hole
in Kinser’s skull, thus severing the link between Petitioner and the weapon the

Commonwealth claims was used to murder Kinser. Further, he alleges the measurement
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could have been used by defense counsel at trial to impeach Agent Albrecht on his
conclusion that there was nothing “inconsistent” between the size of the hole and a
standard .25 caliber bullet. The Commonwealth responds that the exact measurement is
not exculpatory because it would not have changed Agent Albrecht’s conclusion that
there was nothing inconsistent between the skull hole and the oxidized bullet found in
Kinser’s remains.

Petitioner alleges FBI skull hole measurement is also material in that both the
Commonwealth and defense made the caliber of the murder weapon a central issue at
trial. The Commonwealth reiterated throughout the trial that a .25 caliber bullet was used
to kill Kinser and that Petitioner committed the murder because he owned a .25 caliber
handgun. At trial, the defense outlined its theory from the outset that a key question was
whether the Commonwealth was correct that the .25 caliber gun owned by Petitioner was
really the weapon used to murder Kinser. Large portions of the testimony at trial revolved
around the size of the bullet that killed the victim. The Commonwealth responds that the
other evidence in the case was so overwhelming that no measurement of the hole would
undermine it. The Court finds there are genuine issues of material fact which entitle
Petitioner to a hearing on this claim.

¢. Napue violation

Petitioner alleges that the Commonwealth violated his due process rights under
Napue v. Tllinois* by knowingly presenting perjured testimony about the size of the skull
hole not being inconsistent with the standard size of a .25 caliber bullet. A due process

violation occurs where (1) a witness commits perjury; (2) the prosecution “knew or

2 Napue v. Illinois, 360 U.S. 264 (1959).
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should have known” that the testimony was false; (3) the prosecution did not correct the
false testimony; and (4) “there is any reasonable likelihood that the false testimony could
have affected the judgment of the jury.” Haskell v. Superintendent Greene SCI, 866 F.3d
139, 146 (3d Cir. 2017); see also Napue v. Illinois, 360 U.S. 264, 269 (1959) (holding
that “a conviction obtained through use of false evidence, known to be such by
representatives of the State, must fall under the Fourteenth Amendment”);
Commonwealth v. Carpenter, 372 A.2d 806, 810 (Pa. 1977) (“It is, of course, an
established constitutional principle that a conviction obtained through the knowing use of
materially false testimony may not stand; a prosecuting attorney has an affirmative duty
to correct the testimony of a witness which he knows to be false.”).

Petitioner contends that Agent Albrecht committed perjury when he testified that
he found nothing inconsistent between the size of Kinser’s skull wound and the standard
size of an unfired .25 caliber bullet, and the Commonwealth did not correct his testimony
despite knowing of the precise measurement of the skull wound and that the
measurement contradicted Agent Albrecht’s conclusion at trial. Petitioner asserts Agent
Albrecht’s credibility would have been damaged and his conclusion undermined, had the
jury been made aware that his measurements contradicted his conclusion at trial, thus
creating a reasonable likelihood of the jury’s judgment being affected. The
Commonwealth responds that nothing about the measurements,\if that is in fact what the
handwritten notes establish, render the testimony knowingly perjured because Agent
Albrecht was not specifically asked what his measurements were.

The Court determines there are genuine issues of material fact regarding whether

the Commonwealth knowingly presented perjured testimony in this regard. Thus, a
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hearing will be granted. See Pa.R.Crim.P. 907(1) (PCRA petition should not be dismissed
without “further proceedings” if there are “genuine issues concerning any material
fact.”). The Commonwealth’s Motion to Dismiss this claim is therefore denied.

d. Waiver

The Commonwealth argues that the issue regarding the FBI measurements was
previously waived and therefore Petitioner is not entitled to relief. The Court disagrees.
An issue has been waived “if the petitioner could have raised it but failed to do so before
trial, at trial, during unitary review, on appeal or in a prior state postconviction
proceeding.” 42 Pa.C.S. § 9544(b). As noted above, Petitioner had no way of knowing
that the FBI actually measured the skull hole until the Full FBI report was provided to the
defense in January 2024. The 1981 FBI report and the affidavit Agent Albrecht provided
in 1982 do not indicate that any measurement was taken other than to determine the
trajectory of the bullet. After requesting Brady material from the Commonwealth prior to
trial, and the Commonwealth representing to trial counsel that it had complied with its
Brady obligation, Petitioner was entitled to rely on that representation. See Bracey v.
Superintendent Rockview SCI, 986 F.3d 274, 291 (3d Cir. 2021) (“absent evidence to the
contrary, a petitioner would reasonably expect — and, indeed, ‘is entitled to presume,’. . .
that there is no Brady violation to be discovered.”). Based on the foregoing, the Court
finds that this issue has not been waived.

e. Commonwealth’s claim of delay

The Commonwealth argues that the Court should dismiss this claim given that
Petitioner’s delay in raising the claim prejudices the Commonwealth. The Court rejects

this argument because Petitioner did not have the information necessary to present this
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claim until January 10, 2024. The Commonwealth’s Motion to Dismiss is denied as to
FBI measurement claim, and a PCRA hearing will be held.

5. Sketch of Scene Where Victim was Found

In his fifth claim, Petitioner alleges the Commonwealth violated his rights under
Brady and its progeny when it suppressed a hand-drawn sketch depicting several .22
caliber casings in the area surrounding where Kinser’s remains were located. Petitioner
concedes that he does not know who authored the sketch but alleges it could possibly be
Officer T.N. Jordan (“Officer Jordan”) because a police report authored by Officer Jordan
was provided to the defense in 1988 and references a sketch of evidence locations in
proximity to the body. As a threshold matter, this claim fails because it does not meet an
exception to the one-year timeliness bar. The sketch was not unknown to Petitioner
because it was mentioned in discovery, and it could have been ascertained sooner with
due diligence for the same reason.

The issue is also waived. An issue has been waived if “the petitioner could have
raised it but failed to do so before trial, at trial, during unitary review, on appeal or in a
prior state postconviction proceeding.” See 42 Pa.C.S. § 9544(b). The fact that Officer
Jordan created a sketch of the scene was disclosed in his report and testified to at
Petitioner’s first trial in 1983. If Petitioner failed to receive the sketch in discovery, that
issue could have been litigated as part of his other pretrial motions involving discovery.

Even if this issue was not untimely or waived, Petitioner’s claim would still fail.
The lack of due diligence discussed above is fatal to the underlying Brady claim. Brady
evidence cannot have been discoverable through the exercise of reasonable diligence,

Commonwealth v. Sattazahn, 597 Pa. 648, 680, 952 A.2d 640, 659 (2008). Additionally,
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Brady evidence cannot be cumulative of other evidence. Lambert, 884 A.2d at 856. In
this case, the sketch adds no new information that was not already available and
presented at one or both of Petitioner’s trials. Officer John Henninger testified at both
trials that he found .22 shell casings three to five feet from the edge of the sinkhole.
Officer David Burns testified that Kinser’s body was found in the sinkhole. Photographs
of the sinkhole were presented to the jury at both of Petitioner’s trials. Officer Fred
Dailey testified at Petitioner’s first trial that there were two .22 caliber casings found near
a log approximately eight feet from the sinkhole shown in the photograph presented at
Petitioner’s first trial. Thus, the sketch would have been cumulative of the other evidence
presented and therefore cannot constitute Brady material.

This claim is dismissed without a hearing as untimely, waived, and because
Petitioner pled insufficient facts to support the Brady claim.

6. Criminal history of Daniel O’Connell

In his sixth claim, Petitioner alleges that the Commonwealth suppressed evidence
of witness Daniel O’Connell’s (“O’Connell”) criminal record in California, which
spanned from 1983 to 1986 and included seven convictions. The Commonwealth argues
this claim should be dismissed because it is untimely, previously litigated, and fails to
satisfy the elements of a Brady claim. The Court agrees with the Commonwealth that this
claim is both previously litigated and untimely.

To be eligible for relief under the PCRA, the Petitioner must plead and prove by a
preponderance of the evidence that the allegation of error has not been previously
litigated. 42 Pa.C.S. § 9543(a)(3). An issue is previously litigated “if the highest

appellate court in which the petitioner could have had review as a matter of right has
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ruled on the merits of the issue; or it has been raised and decided in a proceeding
collaterally attacking the conviction or sentence.” 42 Pa.C.S. § 9544(a).

Petitioner has litigated the issue of withholding O’Connell’s criminal history four
times since 1989, beginning with a Motion for New Trial filed that year. In said motion,
Petitioner argued for a new trial based on after-discovered evidence obtained through a
private investigator that O’Connell had a criminal record in California and therefore
committed perjury at trial. The convictions on which that motion were based are
identical to the ones at issue in the present motion. The Superior Court affirmed the
denial of a new trial based on the after-discovered evidence of O’Connell’s criminal
history, finding that the information could have been obtained by the defense prior to trial
through the exercise of reasonable diligence. Petitioner did not seek allowance of appeal
to the Pennsylvania Supreme Court on that claim.

Petitioner raised the issue of O’Connell’s criminal history again in his first PCRA
petition filed in 1994. Petitioner withdrew that PCRA petition and filed another in 1996,
in which he again raised the issue of the Commonwealth allegedly withholding
O’Connell’s criminal history. That petition was dismissed as untimely, and no appeal was
taken. The issue was raised again in 2013 in an Amended Third PCRA petition, styled at
that time as an ineffective assistance of counsel claim for his trial counsel’s failure to
obtain the information and impeach O’Connell with it at trial. That petition was also
dismissed as untimely, and no appeal was taken.

Based on the foregoing, the issue of alleged withholding of O’Connell’s criminal
record is previously litigated, and Petitioner is not entitled to post-conviction relief.

Although the Court need not reach the issue of timeliness or applicability of the Brady
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elements, the Court notes Petitioner’s claim is also untimely and any alleged withholding
of the criminal history would not constitute a Brady violation because O’Connell’s
criminal history could have uncovered the evidence with reasonable diligence. See 42
Pa.C.S. § 9545(b)(1)(ii) (newly discovered evidence exception to the time bar applies
where the evidence “could not have been ascertained by the exercise of due diligence™);
Sattazahn, 952 A.2d at 659 (Brady evidence cannot have been discoverable through
reasonable diligence).

This issue is therefore dismissed without a hearing.

7. NAA data

In his seventh claim, Petitioner alleges that the Commonwealth violated his due
process and compulsory process rights by suppressing the underlying Neutron Activation
Analysis (“NAA”) data that the FBI generated when it conducted a Comparative Bullet
Lead Analysis (“CBLA”) on the test-fire bullet and a bullet found at sinkhole where
Kinser’s remains were recovered (the “sinkhole bullet”). The NAA data was contained in
the Full FBI report disclosed to the defense for the first time on January 10, 2024.

The Commonwealth argues it did not suppress the NAA data because it was not in
the Commonwealth’s possession and that there is no reasonable likelihood of a different
outcome if Petitioner had access to the information prior to trial.

a. Timeliness

As with the FBI measurement contained in the Full FBI report discussed above,
the Court finds that Petitioner has established the newly discovered fact exception applies
in this case because the NAA data was contained in the Full FBI report that was disclosed

to the defense for the first time on January 10, 2024. The information was previously
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unknown to Petitioner and in the sole control of the Commonwealth, so it could not have
been previously discovered by Petitioner by exercising due diligence. The Court finds the
government interference exception to the one-year time bar has been adequately pled
because there are genuine issues of material fact surrounding whether Petitioner’s
inability to raise the issue sooner was due to government interference in the form of
suppressing the Full FBI report in violation of Brady until January 10, 2024,

b. Brady violation

The Commonwealth argues that the NAA data cannot be the basis for a Brady
claim because Petitioner failed to plead or proffer that the data was in the possession of
either the Commonwealth or a local law enforcement agency before January 2024 and
that Petitioner failed to establish a reasonable likelihood of a different outcomg had the
information been disclosed. In support of its argument, the Commonwealth cites three
cases that stand for the general proposition that information in possession of a federal
agency but not in the actual possession of the Commonwealth or a local police agency
cannot form the basis of a Brady violation. See Commonwealth v. Simpson, 66 A.3d 253
(Pa. 2013); Commonwealth v. Watkins, 108 A.3d 692 (Pa. 2014); Commonwealth v.
Brown, 196 A.3d 130 (Pa. 2018).

The Commonwealth’s reliance on these cases is misplaced because all three cases
are materially distinguishable from the instant matter because none of them entail FBI or
other federal law enforcement involvement in the particular case the Commonwealth was
prosecuting. In Petitioner’s case, the Commonwealth requested the FBI’s assistance with
forensic testing and expert testimony as part of the prosecution of Petitioner. Petitioner

correctly identifies Kyles as the controlling case on this issue. See Kyles, 514 U.S. at 437
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(“[TThe individual prosecutor has a duty to learn of any favorable evidence known to the
others acting on the government’s behalf in the case, including the police.”) (emphasis
added). Because the FBI was acting on the Commonwealth’s behalf in Petitioner’s case,
the FBI’s knowledge can be imputed to the Commonwealth. Id. at 438 (finding that a
prosecutor can be found in violation of their Brady obligation for failure to disclose
evidence known only to police investigators). The Court therefore finds that the NAA
data was suppressed by the Commonwealth.

The Court further finds that there are genuine issues of fact as to whether the
NAA data is favorable and material. Petitioner alleges that the underlying NAA data is
favorable and material because it undermines the Commonwealth’s theory that the test-
fired bullet and sinkhole bullet were fired by the same gun and came from the same box
of ammunition. According to the Commonwealth, the testimony at trial regarding the
comparisons between the test-fired bullet and the sinkhole bullet did not concern the
metallurgic composition of the bullets, which would implicate the NAA data, but rather
involved the marks on the bullet casing. Petitioner is entitled to a hearing on the disputed
issues of fact regarding the favorability and materiality of the NAA data.

¢. Napue violation

Petitioner further asserts that the Commonwealth violated his due process rights
under Napue by knowingly presenting perjured testimony from Agent Albrecht that the
test-fire bullet and the sinkhole bullet could have been part of the same batch of
ammunition when he knew and failed to mention that the underlying NAA data

demonstrated that the two bullets were not a match. The Court determines there are
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genuine issues of material fact regarding whether the Commonwealth knowingly
presented perjured testimony in this regard. Thus, a hearing will be granted.
d. Waiver
The Commonwealth argues that the issue regarding NAA data was waived, thus
making Petitioner ineligible for relief on this ground. The Court disagrees for the same
reasons as above regarding the FBI measurements in the Full FBI report. Petitioner was
not in possession of the NAA data and could not have obtained the same prior to January
2024. The Commonwealth constructively possessed the information due to it retaining -
the FBI to conduct the analysis. Petitioner’s claim regarding NAA data is not waived.
e. Commonwealth’s claim of delay
The Commonwealth argues that the Court should dismiss this‘ claim given that
Petitioner’s delay in raising the claim prejudices the Commonwealth. The Court rejects
this argument because the delay was caused by the Commonwealth’s suppression of the
Full FBI report. The Commonwealth’s Motion to Dismiss the claim regarding NAA data

is denied, and a PCRA hearing will be held on this claim.

Accordingly, the Commonwealth’s Motion to Dismiss is GRANTED IN PART

and DENIED IN PART and the following Order is entered:
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ORDER

AND NOW, this _Z__ day of 0@?&/ , 2024, the following shall

be the Order of the Court:

1. The Commonwealth’s Motion to Dismiss the claim involving suppression of
the murder weapon and/or search warrant application is GRANTED.
Petitioner’s claim is dismissed without a hearing,

2. The Commonwealth’s Motion to Dismiss the claim involving “key witness”
interview transcripts is GRANTED. Petitioner’s claim is dismissed withouta -
hearing.

3. The Commonwealth’s Motion to Dismiss the claim involving various other
interview transcripts is GRANTED. Petitioner’s claim is dismissed without a
hearing.

4. The Commonwealth’s Motion to Dismiss the claim involving the FBI
measurements of the skull hole is DENIED. A PCRA hearing will be
scheduled on this issue.

5. The Commonwealth’s Motion to Dismiss the claim involving the sketch of the
scene where the victim was found is GRANTED. Petitioner’s claim is
dismissed without a hearing.

6. The Commonwealth’s Motion to Dismiss the claim involving the criminal
history of Daniel O’Connell is GRANTED. Petitioner’s claim is dismissed
without a hearing.

7. The Commonwealth’s Motion to Dismiss the claim involving NAA data is

DENIED. A PCRA hearing will be scheduled on this issue.
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8. A status conference with counsel shall be held on the 15" day of October

2024 at 11:30 a.m. in Judge Grine’s Chambers, Rm. 206 of the Centre County

Courthouse, 102 South Allegheny Street, Bellefonte, Pennsylvania for

purposes of determining the length of the PCRA hearing in this matter,

BY THE COURT:
% i
e
Jo . Grine, President Judge
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