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COURT OF COMMON PLEAS
CENTRE COUNTY, PENNSYLVANIA

Commonwealth of Pennsylvania, : Docket Number
CP-14-CR-382-1982
Respondent,
V.

PCRA Proceedings
Subramanyam Vedam,

Petitioner.

PETITIONER’S REPLY TO COMMONWEALTH’S RESPONSE TO EXPERT REPORT
OF ANN RoOSS, PH.D.

Petitioner, through wundersigned counsel, hereby replies to the
Commonwealth’s August 12, 2024 Response to Petitioner’s Exhibit (“Response to
Ross Report,” cited as CR). Instead of engaging in an honest discussion on the
impact of Dr. Ross’s report, the Commonwealth resorts to word-play that elides the
truth. This Court should conduct the required hearing and put this festering injustice
to rest.

First, during informal discussions with Petitioner’s counsel, the Common-
wealth related that they had already consulted with a forensic anthropologist and
intended to retain such an expert witness should this Court schedule the matter for a
hearing. To date, the Commonwealth has not provided an expert report or C.V.,

while Vedam has provided three such reports. It was in anticipation of having expert



reports from the Commonwealth on their June 10" response date that Vedam
contacted Dr. Ross.

Second, the Commonwealth truncates and selectively misreads Ross’s report
in order to assert that “Petitioner’s proffer fails to create a reasonable likelihood of
a different outcome.” CR, 1.! Such an assertion is extraordinary. The crux of the
numerous filings and responses in this case is fairly simple: The Commonwealth
suppressed the exact measurements of the hole at the top of Kinser’s skull,
which was — and remains — the most important question in this case. There can be
no reasonable dispute that the Commonwealth suppressed these measurements, as
shown by the summary FBI report that the Commonwealth provided pre-trial, the
affidavits of Vedam’s prior counsel, the notes in the Commonwealth’s file, and the
full FBI report provided on January 10, 2024. There can also be no real dispute as to
the importance of the suppressed information in this weak circumstantial case.

The exact suppressed measurements in the FBI files contain two numbers: .22
inches and .25 inches. Dr. Ross opined that the standard procedure is that both
minimum and maximum diameters are taken, but that the minimum diameter is the
one most important for determining what caliber of bullet caused a wound. See Ross

Expert Report at 2. The Commonwealth quotes Ross’s report with the following

! There are no page numbers in the Commonwealth’s pleading, so page references are based on
counsel’s hand count.



passage — “it cannot be established whether it is from either a .22 or .25 caliber
handgun with any absolute certainty” — in order to conclude that Ross’s analysis
adds nothing to what was previously provided. See CR, 2 (emphasis in original). The
Commonwealth, however, disingenuously fails to quote the following sentence,
which squarely states that the minimum diameter measurement taken by Albrecht
made it more likely that a .22 caliber bullet was responsible for the wound: “The
minimum diameter noted by Albrecht, however, would suggest that the “keyhole”
defect was more likely produced by a .22 caliber and not a .25 caliber bullet.” Ross
Expert Report at 2.

Far from leading to the “same conclusion” of consistency with a .25 caliber
bullet, as alleged by the Commonwealth, Ross concludes the exact opposite: that the
defect was more likely produced by a .22 caliber bullet. Ross’s conclusion is also
based directly on the newly disclosed measurements, and that conclusion meets the
materiality standard for a Brady violation. Kyles v. Whitley, 514 U.S. 419, 421-22
(1995) (“Because the net effect of the evidence withheld by the State in this case
raises a reasonable probability that its disclosure would have produced a different
result, Kyles is entitled to a new trial.”).

Third, the Commonwealth utterly — and conveniently — ignores Ross’s
analysis of “shrinkage.” As discussed in previous pleadings, the suppressed FBI

bench notes provided Albrecht’s rationale for a why a larger .25 caliber bullet could



cause the smaller hole in Kinser’s skull: the measurements were “consistent” with a
.25 caliber bullen when accounting for “shrinkage.” See Exhibit JJ. That language
was not mentioned by the Commonwealth in their expert witness disclosure
regarding Agent Albrecht in 1982. Nor did Agent Albrecht testify about the
purported “shrinkage” during his testimony at either the 1983 or 1988 trials. Instead,
the concept of “shrinkage” only first came to light when the FBI’s file was produced
in January of 2024, even though “shrinkage” apparently was Agent Albrecht’s basis
for finding that the size of the skull hole’s measurements were “consistent” with a
.25 caliber bullet. Dr. Ross concluded that this explanation was without any
scientific validity because “[bJone does not undergo shrinkage except for severely
burned remains.” See Ross Expert Report at 2.

In addition, because this portion of Ross’s Report relies squarely on the FBI
report that was only turned over in 2024, it guts the Commonwealth’s assertion that
her opinions are based on old and disclosed information and not the suppressed
evidence.? This is why Ross notes in her final paragraph: “My opinions could not

have been rendered without access to the full FBI report that I reviewed.” 1d. at 2.

2 Even Ross’s further analysis of the hole hinges directly on the newly disclosed evidence. Had it
not been for Albrecht’s “imprecise documentation” and “improper rationale” of shrinkage, Dr.
Ross would not have needed to “check” his work. That “check” resulted in a finding that Albrecht’s
measurement of the minimum diameter was, in fact, underselling the possibility that the wound
was caused a .22 caliber bullet. See Ross Expert Report at 2 (measuring the hole to be 4.7 mm).
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Fourth, the full exchange between Albrecht and Gricar at trial, regarding the

hole in Kinser’s skull and a .25 caliber bullet, starkly exhibits the power of the

suppressed measurements, thus putting to rest the Commonwealth’s argument that

the new evidence i1s not material:

Q:

A:

A:

Did you measure the hole at the top of the skull?
Yes

Are you familiar with the standard size of a .25 caliber auto round
of ammunition?

Yes.

Did you find anything inconsistent between those two
measurements?

In my opinion, no.

N.T. 2/23/88 at 114 (emphasis added). The key word in this exchange is “anything.”

Albrecht in fact found something inconsistent between those two measurements

because he had measured the minimum diameter of the hole to be .22 inches.

Albrecht’s measurement was smaller than the medical examiner’s measurement of

6 mm (.236 inches) — which Gricar cast doubt on in his closing argument. See N.T.

2/24/88 at 165 (“You have heard a lot about what Dr. Magnani said in his

measurements. Admittedly it was a gross measurement based on the type of

instruments he was using, but I did cover this with Agent Albrecht.”).



Indeed, based on the newly disclosed minimum diameter of .22 inches, two
expert witnesses for Vedam have proffered that the hole is more consistent with a
.22 caliber bullet than a .25 caliber. See Tressel Expert Report at 7 and Ross Expert
Report at 2.

Even more galling, Gricar knew about Albrecht’s misleading and false
testimony, as revealed in his note, see Exhibit R, and failed to correct it. Thus, the
failure to provide these exact measurements leads to two constitutional violations
under both Brady (failure to provide exculpatory information) and Napue
(knowingly offering false testimony).

Fifth, it is black letter law that determinations of Brady materiality involve
analysis of the whole record. See Kyles, 514 U.S. at 434; see also Banks v. Dretke,
540 U.S. 668, 698 (2004). The Commonwealth is certainly entitled to point to those
portions of the record that they believe “inculpate” Mr. Vedam. In fact, their briefing
is replete with references to the flawed ballistics analysis and the .25 caliber bullet
found in the sinkhole. But they would go further and preclude Vedam from
challenging those same pieces of “inculpatory” evidence that they refer to and rely
upon as the basis for upholding his conviction. This “heads I win, tails you lose”

argument is not consistent with constitutional guarantees of due process.>

3 As noted previously, Dr. Ross’s analysis flows from the suppressed FBI report. Like any
competent expert, Albrecht’s “imprecise documentation” and “improper rationale” of shrinkage
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Finally, it is clear the Commonwealth is not happy with Dr. Ross’s report
because (1) her opinions are unassailable and based on the newly disclosed FBI
report and (2) her opinions point to what Vedam has been saying for 42 years—He
1s an innocent man, wrongfully convicted of a crime he did not commit.

Mr. Vedam is well into his fifth decade of an unjust incarceration. Instead of
honestly engaging with the robust evidence establishing his innocence, the
Commonwealth continues to defend the indefensible. It is past time to correct this
outrage. The Court should order a hearing at the earliest time available to the Court
and parties.

Respectfully submitted,
/s/ Gopal Balachandran
Attorney No. 323557
Penn State Law

310 Lewis Katz Building

University Park, PA 16802
814-867-5946

gzb39@psu.edu

David J. Freedman, Esquire Michael Wiseman

(Pa. Bar No. 207257) Wiseman & Schwartz, LLP
Tasha R. Nankerville, Esquire 718 Arch Street, Suite 702 North
(Pa. Bar No. 331746) Philadelphia, PA 19106

Barley Snyder, LLP 215-450-0903

Lancaster, PA 17602 wiseman@wisemanschwartz.com

717-231-6603
Co-Counsel for Petitioner
Subramanyam Vedam

caused her to check his work. See Ross Expert Report at 2. This is exactly the kind of steps
competent trial counsel could have taken had they had the suppressed information.
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