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INTRODUCTION

On January 10, 2024, the Commonwealth provided the full FBI report,
including bench notes and raw data underlying the FBI’s forensic analyses and
conclusions in this important homicide case. It is undisputed that this highly
consequential, full report, numbering almost 200 pages, was never turned over to
trial defense counsel. See Commonwealth’s Answer and Motion to Dismiss Second
Amended PCRA Petition Without a Hearing (““Second Answer”) at 3.

Vedam filed an amendment to his pending PCRA Petition in March 2024
(“March Amendment”). In it, Vedam established that the approximately 200 pages
of FBI reports contained the raw data of the Neutron Activation Analysis (“NAA”)
the FBI conducted. Vedam argued that this underlying NAA data was both
exculpatory and material. Vedam provided an expert report from William Tobin to
support his argument.

As with earlier aspects of this litigation, the Commonwealth appeared to
anticipate that Vedam’s claims merited a hearing, by attempting to schedule this
matter for a three-day hearing during the March status conference, a day after
receiving Vedam’s March 2024 Amendment (“March Amendment”). The
Commonwealth, nevertheless, once again responded to the March Amendment

with meritless procedural and factual defenses. See Second Answer.



This response addresses only the arguments in the Second Answer and
outlines the factual disputes. In short, the Court should reject each of the
Commonwealth’s procedural defenses, and, because there are material facts in
dispute, deny the motion to dismiss, and schedule the matter for an evidentiary
hearing, along with those issues raised in the earlier petition.

The crux of the Commonwealth’s position is that because the FBI is a
different governmental agency, it bears no responsibility to make sure any
exculpatory information was turned over. As explained more fully below, this
argument misreads longstanding case law and ignores Kyles’s clear dictate
applying Brady to those acting on the government’s behalf in the particular case
the government is prosecuting, as the FBI clearly was in this case. See Kyles v.
Whitley, 514 U.S. 419, 437 (1995); United States v. Reyeros, 537 F.3d 270, 281-82
(2008); see also United States v. Pelullo, 399 F.3d 197, 215, 216-218 (3d Cir.
2005). Taken to its logical conclusion, the Commonwealth is asking this Court to
allow it to use the FBI to conduct forensic testing in a particular criminal case, but
not disclose that underlying data generated to defense counsel, even if such data is
exculpatory. Such a position is not tenable with due process. See Banks v. Dretke,
540 U.S., 696 (“a rule thus declaring ‘prosecutor may hide, defendant must
seek,’ is not tenable in a system constitutionally bound to accord defendants due

process.”) (emphasis added).
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I. The Commonwealth cannot hide behind the FBI.

The Commonwealth relies on a trio of Pennsylvania Supreme Court cases
for the radical argument that the Commonwealth can retain the FBI to conduct
forensic testing, but not turn over the underlying exculpatory data undergirding
those results, because it did not possess them. These cases are materially distinct
because in each the FBI was not directly involved in the particular case the
Commonwealth was prosecuting. Here, of course, the report and forensic testing at
issue was done for this case and at the request of the prosecution.

In Commonwealth v. Brown, 196 A.3d 130 (Pa. 2018), the petitioner alleged
a Brady violation because the Commonwealth failed to provide the full FBI report
involving the juvenile history of a percipient witness to the shooting and only
provided an FBI excerpt which contained “inaccuracies and omissions.” Id. at 172.
The Pennsylvania Supreme Court characterized the Brady claim as “brief and
cursory” and cited with approval the PCRA court’s observation that Brown pointed
to no authority that the Commonwealth needed to go above and beyond what was
provided in the criminal history report or was on notice that the report contained
Inaccuracies. Id. at 172-73.

Similarly in Commonwealth v. Watkins, 108 A.3d 692 (Pa. 2014), the

petitioner was charged with the murders of his girlfriend, 18-day old daughter and



9 year old son. Id. Petitioner argued that the murders were committed in retaliation
for a failed drug payment. Petitioner was apprehended by the FBI on an arrest for
unlawful flight from the murders. The FBI, in the course of that arrest, generated
numerous reports. Id. at 684. Petitioner argued that two pages of those reports
contained information corroborating petitioner’s theory of a drug related “hit” on
petitioner’s family. The Pennsylvania Supreme Court rejected these challenges
with the observation that the Commonwealth was not required to disclose those
materials in the FBI’s possession and that in any event the petitioner could have
obtained this information from the FBI.! See id. Moreover, the prosecutor was
unaware of the existence of this information and the court held that even if the
Commonwealth suppressed this information, it was not material.

Finally, in Commonwealth v. Simpson, 66 A.3d 253 (Pa. 2014), the alleged
Brady claim involved the failure of the Commonwealth to reveal that a witness was
a paid federal government informant. First and foremost, the court noted that it did
not appear the witness was a paid informant in the specific case for which the
petitioner was being prosecuted. See id. at 266. Second, the Commonwealth was
apparently unaware of the witness’s status as a paid federal informant. See id. at

267. Finally, the petitioner was apparently aware that the witness was a federal

Ln this case, as will be discussed, Vedam could not have obtained the full FBI report or the
bench notes.



informant, but not that she was paid. 1d. at 267. Based on these circumstances the
Pennsylvania Supreme Court denied the Brady claims. See id.

As can be seen, the three Pennsylvania Supreme Court cases involving
Brady claims based on the withholding of information in the possession of the FBI
are materially distinct from Vedam’s case. None involve a situation where the FBI
actually conducted forensic testing at the behest of the Commonwealth in the same
case the Commonwealth was prosecuting. None of the prosecutors were aware or
on notice that such putative Brady material even existed.

The Commonwealth’s theory on Brady would gut it. For instance, a state
prosecutor may ask the FBI to conduct fingerprint analysis of a murder weapon. If
that analysis exculpates the defendant from having touched the murder weapon, the
state prosecutor would not have to disclose the exculpatory result. This is
obviously not the law. If it were the law, it would create a perverse incentive to
never use local forensic labs but to have the FBI do all forensic testing. Under this
“heads I win — tails you lose” system, the Commonwealth would only turn over to
the defense inculpatory results, but never provide exculpatory results, as occurred
in this case. That would turn Brady on its head.

Given this preservation application of the Brady rule, it comes as no surprise
that the United States Supreme Court has already squarely rejected the

Commonwealth’s theory. Kyles v. Whitley provides the relevant test, as well as the



starting and end points: Brady places an affirmative obligation on prosecutors “to
learn of any favorable evidence known to the others acting on the government's
behalf in the case, including the police.” Kyles, 514 U.S. at 437 (emphasis
added). The Supreme Court was careful in its wording; it extended the Brady
requirement to anyone acting on the government’s behalf in the particular case and
did not limit it to the same prosecuting authority or even just the police. See for e.g.
Reyeros, 537 F.3d at 281-82; see also United States v. Merlino, 349 F.3d 144, 154
(3d Cir. 2003) (quoting United States v. Morris, 80 F.3d 1151, 1169 (7th Cir.
1996) (“Kyles cannot ‘be read as imposing a duty on the prosecutor’s office to
learn of information possessed by other government agencies that have no
involvement in the investigation or prosecution at issue.””) (emphasis added);
see also Pelullo, 399 F.3d at 218 (“[T]he prosecution is only obligated to disclose
information known to others acting on the government’s behalf in a particular
case.”) (emphasis added); United States v. Antone, 603 F.2d 566, 569—70 (5th
Cir.1979) (holding that information possessed by state investigator should be
imputed to federal prosecutor because “the two governments, state and federal,
pooled their investigative energies [to prosecute the defendants]”).

The Department of Justice recognizes this well-established aspect of its
Brady obligations in its training manuals to U.S. Attorney’s Offices:

The prosecution team. It is the obligation of federal prosecutors, in
preparing for trial, to seek all exculpatory and impeachment information
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from all the members of the prosecution team. Members of the prosecution

team include federal, state, and local law enforcement officers and other

government officials participating in the investigation and prosecution of the

criminal case against the defendant. Kyles, 514 U.S. at 437.

See U.S. Dep’t. of Justice, Policy Regarding Disclosure of Exculpatory and
Impeachment Information, Justice Manual, 9-5.001,
https://www.justice.gov/jm/jm-9-5000-issues-related-trials-and-other-court-
proceedings, (last visited June 22, 2024).

Applying these principles to the instant case, FBI Agent Albrecht was
directly involved in Vedam’s case—no reasonable argument can exist to the
contrary. He conducted forensic analyses and measurements at the behest of the
Commonwealth and testified in both trials. The prosecutor knew of the NAA
analysis conducted and knew or should have known that underlying data was
generated to support these conclusions. Finally, with nothing more than a simple
request, it obtained all of the relevant information associated with this case, which
shows how easily this information can and should have been produced decades
earlier. It would be a gross distortion of the Brady doctrine—and due process—to
allow the Commonwealth to skirt their discovery obligations based solely on
Albrecht’s employment with the FBI. Indeed, a per se rule as advocated by the

Commonwealth would mean that in any joint state/ federal investigations—a

common practice in hundreds of thousands of cases throughout the country—



Brady could be avoided in its entirety by keeping all exculpatory information in the
hands of the non-prosecuting governmental entity.

As a result, the broad language in the Pennsylvania Supreme Court cases
cited by the Commonwealth in its Second Answer must be read with respect to the
particular circumstances of those cases and in conjunction with the specific dictates
of Kyles, which is binding on this court.

I1. The underlying NAA data is both material and exculpatory.

The Commonwealth argues that the underlying NAA data corroborates
Albrecht’s testimony and that because Gricar never examined Albrecht on this
testimony or mentioned it in closing, it is not material or exculpatory. This
argument distorts defense expert Tobin’s report and elevates Gricar’s trial strategy
decisions to dictate due process requirements. Vedam will first compare Albrecht’s
testimony and Tobin’s report and then discuss the importance of this suppressed
evidence.

There is a clear difference between what Albrecht testified to with respect to
the analysis conducted by the NAA examiner and what Mr. Tobin presented in his
expert report. Albrecht testified that the examiner concluded the differences in
bullet lead composition were “not such that it precludes the possibility of these
specimens having been packaged in the same box of ammunition.” See Amended

Petition, October 13, 2023 (“October Amendment”), Exhibit S. Tobin, however,



opined that the compositions of the bullets made it “highly unlikely” that they were
packaged in the same box.

The Commonwealth misreads and misapprehends the import of Tobin’s
report to conclude that because a Remington box of ammunition can contain
different compositions, the differences in the composition of the bullets in this
case, is, therefore, consistent with Albrecht’s opinion. See Second Answer at 11.
But this is far from Tobin’s analysis. Indeed, what Tobin wrote—and which the
Commonwealth cut short in its Second Answer—is the following:

Remington ammunition was known by analysts to have 5-6 different

compositions in the same box of 50 bullets as currently marketed. However,

as most often testified by FBI Laboratory analysts, the different
compositions were generally “close” . . . The composition in Vedam are so
disparate that it increases the likelihood that the bullets are from different
boxes of bullets, thereby weakening the claim that a single firearm was
responsible for the firing of both, as alleged by the Commonwealth in its
theory of prosecution.

See March Amendment, Exhibit OO at page 4. Thus, Tobin’s report directly

contradicts the “possibility of these specimens having been packaged in the same

box of ammunition.”

This was no small point. The Commonwealth’s whole theory rested on
Vedam purchasing a .25 caliber gun from Dan O’Connell, along with a box of
ammunition. The problem with this theory was that the bullets and casings of the

purported .25 caliber murder weapon were widely available. See generally, N.T.

Feb. 23, 1988 at 126-155. As a result, the Commonwealth needed to tie



O’Connell’s specific gun to the specific casings and bullets found at the location of
the body and the “test-fire” site. The Commonwealth relied on Albrecht’s analysis
of the casings to make the point that there was a “match” between the gun
O’Connell sold and the murder weapon.

As a result, the Commonwealth, understandably, eschewed reliance on the
NAA analysis, because even in what was disclosed, the NAA analysis weakened
the “match” and muddied the narrative the Commonwealth was building about the
O’Connell .25 caliber gun being the murder weapon. Conversely, this was the
reason trial defense counsel spent so much time addressing this issue. See N.T.
Feb. 23, 1988 at 119-126. What makes the newly disclosed, underlying NAA data
so powerful is that it goes even further than weakening the “match”; it destroys it,
as shown by Tobin’s report. Thus, the Commonwealth refraining from mentioning
this metallurgic analysis in its direct examination of Albrecht or closing argument
makes the suppression of the NAA data more, not less, important.

In addition, the Commonwealth relied heavily on the .25 caliber bullet found
in Kinser’s remains to support Vedam’s guilt, as evidenced by its arguments in
both trials and in the current litigation. See, e.g. Second Answer at 1 (“Exactly one
bullet was recovered among Kinser’s skeletal remains—a .25 caliber recovered
from inside Kinser’s shirt.”). In this regard, trial defense counsel could have

exploited the suppressed NAA data substantially weakening the “match” to further

10



show that the .25 caliber bullet found during Kinser’s autopsy, could not have been
the bullet which caused Kinser’s death. Indeed, the underlying NAA data cannot
be viewed in isolation from the other Brady claims. See Kyles, 514 U.S. at 419
(“stressing” that materiality is considered “collectively, not item by item”
(emphasis added)). Specifically, Tobin’s analysis of the underlying NAA data
establishing the bullet’s unknown provenance, must be read in conjunction with
the size of the hole in Kinser’s skull, whose exact measurements the
Commonwealth suppressed, as discussed in previous pleadings. Both, together,
could have been used to further two crucial, inter-related points: (1) a .25 caliber
handgun could not have caused the murder, and as a result, (2) the .25 caliber
bullet found in the remains did not cause Kinser’s death.

Finally, Albrecht’s testimony—and credibility—were crucial to the
Commonwealth securing a conviction. Eviscerating a deeply misleading portion of
his opinion could well have caused the jury to doubt other aspects of his testimony,
especially now that it has come to light that the Commonwealth suppressed the
actual measurements of the hole in Kinser’s skull.

I11. No amount of diligence could have uncovered this information.

As a matter of its own internal policy, the FBI never disclosed its bench

notes or underlying data, as both Tobin and informal discussions with the

Commonwealth indicate. There was simply no way for Vedam to get this

11



information without the Commonwealth and FBI choosing to turn it over. Vedam
relied upon the Commonwealth’s assertion — which he was entitled to rely upon?
— that it had disclosed all Brady material. See October Amendment, Exhibit HH

(Gricar’s Discovery Response).

The onus, therefore, was on the Commonwealth to provide exculpatory
material, not for Vedam to divine such information. See Kyles, 514 U.S. at 437
(“[T]he prosecution, which alone can know what is undisclosed, must be assigned
the consequent responsibility to gauge the likely net effect of all such evidence and
make disclosure when the point of ‘reasonable probability’ is reached™).

Thus, none of the Brady material outlined in the March Amendment was
available to Vedam within the PCRA one-year time limit. Given this suppression,
these issues have also not been waived or previously litigated because Vedam was
unaware of this Brady material prior to the Commonwealth’s recent disclosures.
See Commonwealth v. Chmiel, 173 A.3d 617, 627 (Pa. 2017) (“An issue is not
previously litigated when it does not rely solely upon previously litigated
evidence”).

Finally, as the foregoing indicates, there are numerous material disputes of

fact. For example, the Commonwealth disputes and mischaracterizes Tobin’s

2 Banks v. Dretke, 540 U.S. 668, 694 (2004) (Under Brady, defense counsel is permitted “to rely
on the prosecution’s full disclosure representation” and “to assume that his prosecutors would
not stoop to improper litigation conduct to advance prospects for gaining a conviction.”).

12



expert opinions regarding the underlying NAA data. Thus, a hearing must be held.
See Pa.R.Crim.P. 907(1) (prohibiting dismissal without a hearing unless “there are
No genuine issues concerning any material fact . . .”).

Moreover, the Commonwealth raises delay as a defense. As noted in
previous filings, the so-called “delay” is a red herring. Even if it did apply—which
it does not—to establish this defense, the Commonwealth would need to prove
actual prejudice, at a hearing. 1d.® And, of course, this defense is inapplicable

since any delay was caused by the Commonwealth’s suppression.

CONCLUSION

In sum, throughout the course of this litigation, the reasons for relief and a
hearing have become more, not less, compelling. The filings demonstrate multiple
genuine issues concerning several material facts. See Pa.R.Crim.P. 907(1) (the
Court may not dismiss if there are “genuine issues” about “any material fact[s]”).
Accordingly, this Court should deny the Commonwealth’s motion to dismiss and
either grant the relief requested in Vedam’s filings or allow Vedam to fully and

fairly present his claims at a hearing.

342 Pa.C.S. § 9543(b) reads: “. . . A petition may be dismissed due to delay in the filing by the
petitioner only after a hearing upon a motion to dismiss. This subsection does not apply if the
petitioner shows that the petition is based on grounds of which the petitioner could not have
discovered by the exercise of reasonable diligence before the delay became prejudicial to the
Commonwealth.” (emphasis added)
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WHEREFORE, Petitioner respectfully requests that this Honorable Court
deny the Commonwealth’s Motion to Dismiss and grant the relief requested in the
Vedam’s post-conviction filings.

Respectfully submitted,

/sl Gopal Balachandran
Gopal Balachandran
Attorney No. 323557

Penn State Law

310 Lewis Katz Building
University Park, PA 16802
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