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PETITIONER’S MOTION TO AMEND PCRA PETITION

Petitioner, Subramanyam Vedam, through undersigned counsel, hereby
moves to amend his Petition pursuant to the Post-Conviction Relief Act (“PCRA”)
filed on March 17, 2023. He states the following in support.

MOTION TO AMEND

Pennsylvania Rule of Criminal Procedure 905(A) governs the amendment of
a timely filed, pending PCRA petition. Commonwealth v. Crispell, 193 A.3d 919,
930 (Pa. 2018). The Rule requires that leave to amend be “freely allowed to
achieve substantial justice.” Pa.R.C.P. 905(A); Crispell, 193 A.3d at 930. The
March Petition was timely because of the government interference and new facts
exceptions to 42 Pa.C.S. §9545(b). See 42 Pa.C.S. §9545(b)(1), (i1). Moreover, this
Proposed Amendment is based on new information disclosed on January 10, 2024.

Thus, Rule 905 and related case law support granting the motion to amend.

PROPOSED AMENDMENT
INTRODUCTION

This Proposed Amendment and the preceding filings further establish
Vedam’s innocence. Along with the Amendment filed in October of 2023
(“October Amendment”) and the Response filed in February of 2024 (“Response”),
this Proposed Amendment supplements Vedam’s original PCRA, filed on March

17,2023 (“March Petition”).



At trial, the Commonwealth attempted to link Vedam to Kinser’s death using
two bullets and two casings. When Kinser’s body was recovered in September of
1981, a .25 caliber bullet (the “sinkhole bullet™) and casing were found in the
same sinkhole as the body. See N.T. Feb. 22, 1988 at 26-7, 178. The
Commonwealth alleged that Vedam had purchased a .25 caliber handgun from Dan
O’Connell on December 6, 1980, shortly before Kinser went missing on December
14, 1980. Id. at 30-1. At the time of the alleged purchase, Vedam test fired the gun.
Id. at 46. A .25 caliber bullet (the “test-fire bullet”?) and casing, purportedly from
this test fire event, were later recovered by the police on April 15, 1982. Id. at 47.
The Commonwealth argued that due to certain similarities, the .25 caliber bullets
and casings recovered from both locations were shot from the same gun. /d. at 46-
9. On January 10, 2024, the Commonwealth—for the first time—disclosed to the
defense the full FBI report. See Response at 7. The full report contains additional
handwritten notes and documents that the Commonwealth had never disclosed.
These documents reveal the underlying Neutron Activation Analysis (“NAA”) data
that the FBI generated when it conducted Comparative Bullet Lead Analysis

(“CBLA”) on the test-fire bullet and the sinkhole bullet.® See Exhibit NN. From a

! This bullet is the same as the bullet identified as “Q1” in the October Amendment.

2 This bullet is the same as the bullet identified as “Q14” in the October Amendment.

% The Commonwealth did reveal the bare conclusion that “the composition of specimen Q1 is
different from that of specimen Q14 and, therefore, precludes a compositional association.” The

2



review of the underlying data in the NAA, Vedam asserts an additional Brady and
Napue claim.

First, the underlying NAA data is exculpatory because it shows that the test-
fire bullet does nof match the sinkhole bullet. Second, the Commonwealth*
suppressed the NAA data since it was not disclosed to the defense until January 10,
2024. Finally, the Commonwealth’s case depended on linking Vedam to the
purported .25 caliber murder weapon. The Commonwealth’s theory hinged on
Vedam buying a gun and ammunition from O’Connell. See N.T. Feb. 23, 1988 at
158 (Testimony of Patrick O’Connell) (Q: “What exactly did you discover was
missing?”’/ A: “The gun and the clip”); see also id. at 69-70, 71 (Testimony of Dan
O’Connell) (Q: “Did you talk to anyone about your willingness to sell this gun of
your father’s?”/ A: “Yeah.”/ Q: “And did there ever come a time when you
discussed this with Subu Vedam?”/ A: “Yes.” ... Q: “What exactly did you take
out of the box?”/ A: “I took the gun, the clip, and a number of rounds of
ammunition.”). This newly disclosed NAA data establishes that the sinkhole bullet

likely could not have come from the same source as the test-fire bullet,

report, however, further concluded that “the difference is not such that it precludes the possibility
of these specimens having been packaged in the same box of ammunition.” See Exhibit S,
October Amendment. The underlying data, as noted, was never turned over.

4 Because the FBI had the full report, including the underlying NAA data, such knowledge is
imputed to DA Gricar and his office. Kyles v. Whitley, 514 U.S. 419, 438 (citing Giglio v. United
States, 405 U.S. 150, 154 (1972)). This point is further discussed below.



significantly weakening the Commonwealth’s theory that the same gun fired both
bullets and the subsidiary theory that Vedam purchased the .25 caliber weapon
from O’Connell.

Finally, this Court has jurisdiction since these claims are timely under the
exceptions to the PCRA’s time bar, namely the government interference and new
facts exceptions. 42 Pa.C.S. § 9545(b)(1)(1) and (i1). These claims have not been
previously raised because the Commonwealth suppressed the evidence at issue in
violation of the United States Constitution, and the claims are predicated upon new

facts that were previously within the government’s sole control.

AMENDED CLAIMS FOR RELIEF®

VII. The Commonwealth Violated Petitioner’s Due Process and Compulsory
Process Rights Under the U.S. and Pennsylvania Constitutions When It
Suppressed the Underlying NAA data Establishing that the Bullet Recovered
at the Crime Scene and the Bullet at the test-fire site could not have come
from the same source.

258. All the elements of a Brady claim are met with respect to the underlying
NAA data: The Commonwealth (1) suppressed the full FBI report first provided to

defense counsel on January 10, 2024, and (2) the data contained in the report is

both exculpatory and material. Additionally, all elements of a Napue claim are met.

® The numbering of this claim continues from the claim numbers in the October Amendment. In
addition, the paragraph numbering follows from the October Amendment.



Parts A and B will discuss the Brady claim and Part C will deal with the Napue
claim.

A. At the time of trial, the Commonwealth possessed the full FBI report
with the NAA data but suppressed it.

259. In response to a request from Ralph Ralston, a Commonwealth
investigator, the FBI disclosed its complete files related to Vedam’s case on
January 9, 2024. See Response, Exhibit MM. The Commonwealth disclosed the
full report to the defense the next day.

260. Prior to that date, the defense only had access to the more limited, typed
FBI report.® This report is conclusory, simply mentioning that the test-fire and
sinkhole bullets “were examined by neutron activation analysis for their elemental
composition,” but failed to provide the resulting NAA data. See October
Amendment, Exhibit S, May 6, 1982 Report.

261. The resulting NAA data was known to, and in the exclusive control of,
the Commonwealth. See Commonwealth v. Bagnall, 235 A.3d 1075, 1091 (Pa.
2020) (establishing that the suppression element of a Brady violation occurs where
the parties lack equal access to the information). Vedam relied upon the

Commonwealth’s assertion that it had disclosed all Brady material. See Banks v.

® The defense only had access to the handful of conclusory FBI reports that were previously
disclosed, but these lacked all bench notes, the measurement of the hole in Kinser’s skull, the
“shrinkage” basis for the Commonwealth’s expert opinion, and the CBLA data. C.f. October
Amendment, Exhibit S.



Dretke, 540 U.S. 668, 694 (2004) (Under Brady, defense counsel is permitted to
“rely on the prosecution’s full disclosure representation” and “to assume that his
prosecutors would not stoop to improper litigation conduct to advance prospects
for gaining a conviction.”); Bagnall, 235 A.3d at 1092 (“Due diligence does not
require Appellant to assume that the prosecution . . . w[as] untruthful); see also
Response Exhibit HH (DA Gricar’s discovery response).

262. The fact that the FBI may have been the only ones to have actual
possession of the full report, including bench notes, does not absolve the
Commonwealth of its responsibility to disclose this exculpatory evidence. Kyles v.
Whitley, 514 U.S. 419, 437 (1995) (“[T]he individual prosecutor has a duty to
learn of any favorable evidence known to the others acting on the government’s
behalf in the case, including the police. But whether the prosecutor succeeds or
fails in meeting this obligation . . . , the prosecution’s responsibility for failing to
disclose known, favorable evidence rising to a material level of importance is
inescapable.”) (emphasis added). Furthermore, the FBI’s knowledge can be
imputed to the Commonwealth. /d. at 438 (finding that a prosecutor can be found
in violation of their Brady obligation for failure to disclose evidence known only to
police investigators); see also Giglio v. United States, 405 U.S. 150, 154 (1972)
(“procedures and regulations can be established to carry [the prosecutor’s] burden

and to insure communication of all relevant information on each case to every



lawyer who deals with it””). The Commonwealth inappropriately suppressed this
evidence.

263. Finally, this suppression of evidence violated Pennsylvania law, which
mandates disclosure of the results of scientific tests. Pa.R.Crim.P. 573(B)(1)(e).

B. The underlying NAA data is both favorable and material because it

reveals that the .25 caliber bullet found at the test-fire site does not
match the purportedly fatal .25 caliber bullet found with Kinser’s
body.

264. The Commonwealth argued at trial that a .25 caliber handgun caused
Kinser’s death because a .25 caliber bullet, the sinkhole bullet, was found with
Kinser’s body, along with a .25 caliber shell casing. See N.T. Feb. 22, 1988 at 29,
31-32 (“[the police] knew that the murder weapon was a .25 semiautomatic.”).’
The sinkhole bullet, along with the casing, was sent to the FBI for analysis. See
October Amendment, Exhibit S, Oct. 21, 1981 Report. However, the
Commonwealth never produced a murder weapon.

265. To support its theory, the Commonwealth needed to connect Vedam to

a .25 caliber handgun and used Dan O’Connell’s® testimony to do so. O’Connell

testified that he sold Vedam a .25 caliber gun in early December of 1980, and that

" This belief has since been shown to be ill-founded given the FBI measurement of the hole in
Kinser’s skull that the Commonwealth also suppressed. See October Amendment, Claim II.

8 A known perjurer. See October Amendment, Claim IV; see also N.T. Feb. 23, 1988 at 78-79.



on the day of purchase, he and Vedam test-fired the gun behind a local Wendy’s.
See N.T. Feb. 23, 1988 at 70-2.

266. Officers collected a .25 caliber casing and bullet at the purported test-
fire site. See October Amendment, Exhibit S, April 22, 1982 Report (.25 caliber
casing referred to as Q12). Both the casing and the .25 caliber bullet, the test-fire
bullet, were sent to the FBI for analysis. See id.

267. FBI Agent Albrecht compared the two casings and at trial, concluded
that they were fired from the same gun. See N.T. Feb. 23, 1988 at 110 (“[T]hese
cartridge cases . . . were both fired by the same gun. . . In my opinion there was no
other firearm but one that fired these two cartridge cases.”). Albrecht testified that
the casings featured Remmington headstamps which the manufacturer had stopped
using in the late 1950s or early 1960s. See id. at 112. The Commonwealth relied on
Albrecht’s testimony to suggest that this similarity indicated the bullets came from
the same box of ammunition and that, by extension, the same gun Vedam had
purchased from Dan O’Connell was used to kill Tom Kinser. See N.T. Feb. 22,
1988 at 48. (“[ Albrecht] will tell you when you put those casings side by side
under a comparison microscope and compare them, it was clear to him as an expert
that the very same gun had fired both of these .25 caliber casings.”); N.T. Feb. 24,
1988 at 167 (“And is it a coincidence that that casing matches the casing found at

the test firing scene? Hardly.”).



268. Albrecht also testified about his comparison of the sinkhole bullet and
the test-fire bullet. He was unable to opine that the two bullets were “definitely”
fired from the same barrel given the insufficient microscopic marks on the
corroded sinkhole bullet. See N.T. Feb. 23, 1988 at 109. He did testify, however,
that the two bullets “very well could have been fired from the same barrel” given
their same riffling characteristics, physical design, and caliber. /d. Albrecht also
opined that the bullets could have come from the same box of ammunition. See id.
at 121-22 (“Basically . . . no, we can’t say whether it was part of the same batch,
but it could have been in the same box.”); see also October Amendment, Exhibit S,
May 6, 1982 Report (“[ T]he difference [between the composition of Q1 and Q14]
1s not such that it precludes the possibility of these specimens having been
packaged in the same box of ammunition.”).

269. On cross-examination, defense counsel examined Albrecht on the
similarity between the bullets, demonstrating its centrality in the case. But the
effectiveness of defense counsel’s cross-examination was limited since counsel
only had access to the information available in the conclusory, fyped report:

Q: Do I understand your report correctly to say that that examination

precluded such a compositional association? You were not able or your

colleagues were unable to say that these two bullets came from the same
batch?

A: I believe that is what the examiner had stated. Now he would have
furnished me with his results, which would have been included in a final
report that went out under or through my desk. . . . Basically what he’s



saying is no, we can’t say whether it was part of the same batch, but it could
have been in the same box.

See N.T. Feb. 23 at 121-122. If trial defense counsel had known about the
underlying NAA data, they would have been able to hire their own expert witness
and eviscerate Albrecht’s misleading conclusions.

270. Indeed, since receiving the full FBI report, underlying counsel has done
what trial defense counsel could not—retained an expert to view and analyze the
underlying NAA data. The results of this analysis are striking—the data shows,
contrary to Albrecht’s claims, that it is “highly unlikely” that the sinkhole and test-
fire bullet (listed as Q1 and Q14 in the report) had the same source. See Exhibit
OO, Tobin Expert Report. In fact, the compositions are ““so disparate that it
increases the likelihood that bullets are from different boxes of bullets, thereby
weakening the claim that a single firearm was responsible for the firing of both.”
See id. at 4.

271. Thus, the underlying NAA data is both material and exculpatory. Given
the centrality of the missing murder weapon and how the Commonwealth relied on
Agent Albrecht to make unsupported comparisons between the casings and bullets,
there is a reasonable probability that the result of the trial would have been
different if the evidence had been disclosed to the defense. See Kyles v. Whitley,

514 U.S. 419, 434 (1995).
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C. The Commonwealth violated Vedam’s Due Process rights
under Napue v. Illinois by knowingly presenting perjured testimony.

272. Under Napue and its progeny, a due process violation occurs where: (1)
a witness commits perjury; (2) the prosecution “knew or should have known” that
the testimony was false; (3) the prosecution did not correct the false testimony; and
(4) “there is any reasonable likelihood that the false testimony could have affected
the judgment of the jury.” Haskell v. Superintendent Greene SCI, 866 F.3d 139, 146
(3d Cir. 2017); Napue v. lllinois, 360 U.S. 264 (1959). Courts have found a
“reasonable likelthood” where the perjured testimony was given by a “principal
witness” whose testimony was “extremely important.” Napue, 360 U.S. at 265-72.

273. Albrecht committed perjury, and the Commonwealth suborned it, when
he testified that the bullets could have been part of the same batch of ammunition
when he knew about—and failed to mention—the underlying NAA data
demonstrating the two bullets were not a match. See N.T. Feb. 23, 1988 at 121-22;
see also Exhibit MM.

274. Because DA Gricar had a duty to learn of all exculpatory evidence and
the FBI’s knowledge can be imputed to the Commonwealth, he knew the testimony
was false. Yet he did not correct it.

275. Albrecht was a key Commonwealth witness, and the Commonwealth
relied on his testimony to establish a link between Vedam and the purported

murder weapon. The fact that the FBI’s underlying CBLA data showed that the

11



bullets did not match would have undermined Albrecht’s expert conclusion and
diminished his credibility, creating a reasonable likelihood that his false testimony
affected the jury’s judgment.

Conclusion and Requested Relief

WHEREFORE, Petitioner respectfully requests that this Honorable Court
permit the above Amendment and grant the relief requested in the March Petition.

Respectfully submitted,

/s/ Gopal Balachandran
Attorney No. 323557
Penn State Law

310 Lewis Katz Building
University Park, PA 16802

Dated: 3/10/24
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