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PETITIONER’S MOTION TO AMEND PCRA PETITION

Petitioner, Subramanyam Vedam, through undersigned counsel, hereby
moves to amend his Petition pursuant to the Post-Conviction Relief Act (“PCRA”)
filed on March 17, 2023. He states the following in support.

MOTION TO AMEND

Pennsylvania Rule of Criminal Procedure 905(A) governs the amendment of
a timely filed, pending PCRA petition. Commonwealth v. Crispell, 193 A.3d 919,
930 (Pa. 2018). The Rule requires that leave to amend be “freely allowed to achieve
substantial justice.” Pa.R.C.P. 905(A); Crispell, 193 A.3d at 930. Per the
Pennsylvania Supreme Court, the purpose of Rule 905 is to “provide PCRA
petitioners with a legitimate opportunity to present their claims to the PCRA court
in a manner sufficient to avoid dismissal due to a correctable defect in claim pleading
or presentation.” Commonwealth v. McGill, 832 A.2d 1014, 1024 (Pa. 2003). Thus,
Rule 905 and related caselaw support granting the motion to amend.

PROPOSED AMENDMENT
INTRODUCTION

This Amended Petition and the Petition that preceded it, present a case of

actual innocence. While Petitioner has always maintained his innocence, he is now

able to demonstrate it. The Commonwealth has permitted inspection of its files. The



documents received by counsel as a result of that inspection now show that Petitioner
did not commit the crime.

This Proposed Amendment supplements the March 17, 2023, Petition for
Post-Conviction Relief (“March Petition”) which was filed pursuant to 42 Pa.C.S. §
0541 et seq. Both the March Petition and this Proposed Amendment present those
documents that were garnered from the Commonwealth’s file, establishing, at a
minimum, violations of due process of law. Some, in fact, show that Petitioner did
not commit the offense.

The evidence against Petitioner for the death of Thomas Kinser in 1980 has
never been strong. It was entirely circumstantial. The Commonwealth neither
produced the murder weapon, eyewitnesses, a motive, nor even provided an exact
date, time, and location of death.! To support its case against Petitioner, the
Commonwealth relied heavily on the incentivized testimony of Dan O’Connell that
he sold Vedam a .25 caliber handgun prior to Kinser’s disappearance. Based on
certain ballistics evidence, the Commonwealth argued that this .25 caliber weapon

was the one that caused Kinser’s death.

1vedam was a person of interest from the earliest stages of the investigation because he drove
with Kinser to Lewistown in December, 1980, and was the last known person to have seen him.
While the Commonwealth argued that Vedam shot and killed Kinser on that night, the
Commonwealth’s own retained expert, Dr. Kim, an entomologist, examined dead insects found
with Kinser’s corpse and clothing and concluded that the “corpse could not have been there in
the woods before the month of August [1981] or the last part of July.” See Exhibit P.



For four decades, Vedam has steadfastly maintained his innocence. In his long
tenure at SCI Huntingdon, Vedam has conducted himself accordingly, obtaining an
undergraduate and graduate degree, residing in the Honor Block, and eschewing
even potential commutation relief because such applications generally require an
admission of guilt. He has only had one misconduct report in over forty years, due
to possessing rice—a staple of the south Indian diet—into the state facility in the
1990s. See Exhibit Q, Report of Dr. Leigey. In a phrase, he has conducted himself
as one would expect an innocent man to.

Vedam has encountered an innumerable set of roadblocks in his attempts to
exonerate himself. He has never enjoyed adequate post-conviction review of his trial
counsel’s performance because his trial, appellate and post-conviction counsel were

all the same. Because a lawyer may not raise their own ineffectiveness,? Petitioner

2 Lawyers cannot raise their own ineffectiveness due in part to the inherent conflict of interest such
a claim presents. Christeson v. Roper, 574 U.S. 373, 378 (2015), explains why:

Counsel cannot reasonably be expected to make such an argument [that he was
ineffective], which threatens their professional reputation and livelihood. See
Restatement (Third) of Law Governing Lawyers § 125 (1998). Thus, as we
observed in a similar context in Maples v. Thomas . . . a “significant conflict of
interest” arises when an attorney’s “interest in avoiding damage to [his] own
reputation” is at odds with his client’s “strongest argument—i.e., that his attorneys
had abandoned him.” (some citations omitted)

See also Commonwealth v. Spotz, 18 A.3d 244, 329 n. 52 (Pa. 2011) (“[C]ounsel cannot argue his
or her own ineffectiveness.”).



has never had review of the multiple instances of ineffectiveness that leap from the
record.®

For years, the Centre County District Attorney’s Office refused to open up
their files so that Vedam’s counsel could assess whether the conviction was
wrongful. The files were finally made available in 2022. From a review of those
files, Vedam asserted in his March Petition that the Commonwealth suppressed
material and exculpatory evidence in violation of his State and Federal Due Process
Rights when the Commonwealth suppressed (a) evidence of a search warrant
purporting to show recovery of “the murder weapon”, as well as failing to provide
the purported murder weapon itself to defense counsel; (b) transcripts of interviews
with key witnesses (including Beth Warner, Paul Neumann, and Zoe Zest); and (c)
various investigatory steps and transcripts of other witnesses the police interviewed.

Upon further review of the newly disclosed discovery, current counsel
uncovered additional pieces of evidence that serve as the basis for three new Brady
and Napue claims. First, counsel found a handwritten note, authored by the
prosecutor of Vedam’s 1988 trial, which contains exact measurements of the hole in

Kinser’s skull taken by the FBI expert in the case. See Exhibit R. The FBI reports

8 For example, no court has ever reviewed whether trial counsel’s performance was deficient for
failing to call Dr. Kim as a witness or use his entomological report. In addition, no court has
reviewed whether trial counsel was deficient for failing to investigate Dan O’Connell’s criminal
record in California. Dan O’Connell’s criminal record is addressed below in Claim IV.
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provided to defense counsel contained a bare conclusion that the size of the hole and
a .25 caliber bullet were “not inconsistent” but made no mention of any precise
measurements taken. See Exhibit S, October 21, 1981, Report. Significantly, the
FBI’s actual measurements matched the medical examiner’s—Dr. Magnani’s—
measurement which showed that the hole in Kinser’s skull was simply too small to
accommodate a .25 caliber bullet, undermining a basic premise of the
Commonwealth’s theory of the murder. Specifically, the Commonwealth argued
that Vedam shot Kinser on December 14, 1980, the day of Kinser’s disappearance,
using a .25 caliber semi-automatic handgun allegedly purchased from Dan
O’Connell the week before Kinser’s disappearance. But if the .25 caliber bullet was
larger than the wound in Kinser’s skull—as Dr. Magnani testified to and the
previously-undisclosed FBI measurement confirms—then that .25 caliber bullet
could not have caused Kinser’s fatal wound. That, in turn, would mean that Vedam
had not murdered Kinser.

Second, current counsel also discovered in the Commonwealth’s file a hand-
drawn diagram depicting the sinkhole where Kinser’s body was found and the
relative placement of nearby casings. See Exhibit T. This diagram notably contains
four .22 caliber casings discovered within seven feet of Kinser’s remains. While a
list of ballistics found in this area was previously disclosed, the newly discovered

diagram illustrates the placement of the other casings in relation to Kinser’s remains.



The defense could have pointed to the .22 caliber casings shown in the diagram to
support the argument that the fatal bullet was more likely .22 caliber than .25 caliber.
This evidence would have exculpated Vedam since the Commonwealth’s theory was
that Vedam shot Kinser using a .25 caliber handgun that he had purchased from
O’Connell.

Finally, current counsel discovered other handwritten notes indicating the
prosecutor’s awareness of Dan O’Connell’s criminal past in California. See Exhibits
U and V. Despite knowing about O’Connell’s recent criminal history in California,
the prosecutor did not correct O’Connell when he perjured himself by stating that he
had not been convicted of a crime since 1981. In fact, O’Connell had been convicted
of seven crimes while in California. See Exhibit W. The prosecutor’s failure to
correct this false testimony violates due process of law. Napue v. Illinois, 360 U.S.
264 (1959). The suppression of these additional convictions also violated Brady
because, had they been disclosed, the defense could have used the evidence to further
challenge the credibility of O’Connell — the only purported link between Petitioner

and the alleged murder weapon.



AMENDED CLAIMS FOR RELIEF*

Il. The Commonwealth Violated Petitioner’s Due Process and Compulsory
Process Rights Under the U.S. and Pennsylvania Constitutions When it
Suppressed the FBI’s Measurement of the Hole in Kinser’s Skull.

A. The Commonwealth violated Petitioner’s rights under Brady and its
progeny when it suppressed the FBI’s hole measurement because the
evidence was favorable and material.

I. Brady and its progeny establish that the prosecution has an obligation

to disclose evidence that is favorable to the accused and material either
to guilt or punishment.

144. As stated in the March Petition, the Commonwealth violated Vedam’s
due process rights under Brady and its progeny. Although our prior pleading
presented the law relevant to such due process violations, for completeness we
review it here.

145. The United States Supreme Court has long held that the Due Process
Clause of the Fourteenth Amendment requires the prosecution to disclose material
evidence that is favorable to the accused. Brady v. Maryland, 373 U.S. 83, 87 (1963);
see also Commonwealth v. Smith, 615 A.2d 321 (Pa. 1992) (applying the same
principle to the Pennsylvania Constitution, Article I, Section 9). The Due Process
violation occurs irrespective of the prosecution’s subjective intent. Brady, 373 U.S.

at 87.

* The numbering of his claim continues from the claim numbers in the March Petition. In
addition, the paragraph numbering follows from the March Petition.



146. The prosecution’s duty to disclose under Brady extends to exculpatory
evidence known to the police even if it is unknown to the prosecutor. Kyles v.
Whitley, 514 U.S. 419, 438 (1995); see also Commonwealth v. Burke, 781 A.2d
1136, 1140-41 (Pa. 2001).

147. There are three elements to a Brady claim: (1) the evidence at issue must
be favorable to the accused, either because it is exculpatory or impeaching; (2) the
government must have suppressed the evidence, whether intentionally or
inadvertently; and (3) the suppressed evidence was material. Banks v. Dretke, 540
U.S. 668, 691 (2004); see also Commonwealth v. Bagnall, 235 A.3d 1075, 1086 (Pa.
2020); Burke, 781 A.2d at 1141.

148. Evidence is exculpatory when it “undermine[s] confidence in the
verdict.” Kyles, 514 U.S. at 435. Impeachment evidence “falls within the Brady
rule.” United States v. Bagley, 473 U.S. 667, 676, 678 (1985) (finding a “significant
likelihood” that the prosecution’s failure to disclose inducement offered to two of its
witnesses “misleadingly induced defense counsel to believe [the witnesses] could
not be impeached on the basis of bias or interest”).

149. Evidence is material “when there is any reasonable likelihood it could
have affected the judgment of the jury.” Wearry v. Cain, 577 U.S. 385, 392 (2016)
(per curiam) (citations and internal quotation marks omitted); see also, e.g., Dennis

v. Sec’y, Pa. Dep'’t of Corrections, 834 F.3d 263, 285 (3d Cir. 2016) (en banc)



(“touchstone of materiality is a reasonable probability”). A reasonable probability of
a different result is established when the government’s suppression of exculpatory
evidence simply undermines confidence in the trial’s outcome. See Dennis, 834 F.3d
at 285; see also Commonwealth v. Johnson, 174 A.3d 1050, 1056 (Pa. 2017).
Impeachment evidence is material if “the false testimony could . . . in any reasonable
likelihood have affected the judgment of the jury.” Bagley, 473 U.S. at 677 (quoting
Giglio v. United States, 405 U.S. 150, 154 (2003) (internal citations omitted)). For
evidence to be material, it is not necessary to find that the petitioner would have
received a different verdict. See Kyles, 514 U.S. at 434 (“The question is not whether
the defendant would more likely than not have received a different verdict with the
evidence, but whether in its absence he received a fair trial, understood as a trial
resulting in a verdict worthy of confidence.”). Thus, a petitioner can still prevail even
if “the undisclosed information may not have affected the jury’s verdict.” Wearry,

577 U.S. at 392 n.6.

150. The evidence of the FBI’s skull hole measurement has not been
previously disclosed to Vedam or his trial counsel.

151. This evidence is favorable to the accused, because this measurement
obliterates the Commonwealth’s theory that a .25 caliber weapon was used in
Kinser’s death. The Commonwealth suppressed this favorable evidence; the FBI

reports disclosed to the defense did not include a measurement of Kinser’s skull
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wound. Given the centrality of the issue at trial between the size of a .25 caliber
bullet and the hole in Kinser’s skull, the evidence is material.

Ii. The FBI measurement of the hole in Kinser’s skull is favorable to the
defense because it supports the defense’s theory that a .25 caliber
bullet is too big to have caused the skull wound and severs any link
between Vedam and the purported murder weapon.

152. The Commonwealth’s theory of prosecution depended on the murder
weapon being a .25 caliber firearm. In the Commonwealth’s opening statement, the
prosecutor stated that Vedam bought a .25 caliber handgun from O’Connell and then
used it to kill Kinser on December 14, 1980, the day Kinser disappeared. See N.T.
Feb. 22, 1988 at 29, 31-32. The prosecutor informed the jury that the police “knew
that the murder weapon was a .25 semiautomatic.” See id. at 46 (emphasis added).
If the murder weapon was not a .25 caliber firearm, then the primary link between
Vedam and the homicide would be irrevocably severed.

153. The murder weapon was never produced at trial. Instead, the
Commonwealth used two expert witnesses, Dr. Magnani and FBI Agent William
Albrecht, to link a .25 caliber bullet to Kinser’s death. Dr. Magnani stated that he
found a bullet with Kinser’s shirt while doing the autopsy. See N.T. Feb. 22, 1988

at 78. This bullet and Kinser’s skull were sent to Agent Albrecht, a ballistics expert
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with the FBI.® He testified that the bullet found with Kinser’s shirt was .25 caliber.
See N.T. Feb. 23, 1988 at 104-05.

154. At trial, Dr. Magnani testified to the obvious: that the bullet could not be
larger than the size of the hole in Kinser’s skull. He also stated that in this case, the
maximum size of the fatal bullet was 6 millimeters, which was also the size of the
hole:

Q. Coming back to what we agreed on a few minutes ago; that the hole
couldn’t be smaller than the bullet or the bullet couldn’t be larger than the
hole, would you say that this bullet could not be larger than .6 centimeters or
6 millimeters?

A. Yes.

See N.T. Feb. 22, 1988 at 101.

155. When Agent Albrecht testified, he provided the measurements of a
standard .25 caliber bullet, and these measurements show that a .25 caliber bullet is
too large to have created the wound in Kinser’s skull. Albrecht testified that the
standard size of an unfired .25 caliber bullet is .251 inches, or 6.35 millimeters. See
N.T. Feb. 23,1988 at 116-17 (“A. In inches it is .251 inches. In millimeters it is 6.35.
... [T]hat is the size of your unfired bullet. . . . It’s a standard that the manufacturers
use.”). Based on the testimonies offered by these two witnesses, a .25 caliber bullet

is .35 millimeters too big to have caused the hole in Kinser’s skull.

5 Additional items recovered from the site where Kinser’s body was found were also sent to
Albrecht, including a .25 auto caliber cartridge case; 0.8-gram marijuana and 1.5 grams of hashish;
and soil from the location. See generally Exhibit S.

12



156. The .25 caliber bullet is still too large to make the hole as measured even
after factoring in Dr. Magnani’s admitted standard of error from using a plastic
ruler.® See N.T. Feb. 22, 1988 at 99 (“So to say it was this accurate to a tenth of a
millimeter, no.”). If this standard of error was factored into Dr. Magnani’s
measurement of the hole in Kinser’s skull, then the range of his measurement would
be 5.9 millimeters to 6.1 millimeters (which can also be written as .59 to .61
centimeters). The prosecutor acknowledged this same standard of error in his notes
when he compares the size of the hole to the size of the bullet:
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See Exhibit R. Therefore, even with this margin of error, a .25 caliber bullet is too

large to make a 6.1-millimeter hole.

¢ Dr. Magnani addressed this standard of error in relation to his measurement of the bullet, not
the hole, but it was the standard of error that resulted from his use of a plastic ruler. See N.T.
Feb. 22, 1988 at 99. This is supported by the prosecutor’s notes as well. See Exhibit R (noting
“add in + or - .1mm”).

13



157. Yet despite the incongruity between the sizes of the wound and bullet,
Albrecht reached a curious conclusion—one that fit the Commonwealth’s theory.
He stated that he measured the size of the entry wound in Kinser’s skull but did not
find anything “inconsistent” between the size of the hole and a standard .25 caliber
bullet. See N.T. Feb. 23, 1988 at 114 (“Q. Did you find anything inconsistent
between those two measurements [the measurement of the skull hole and the
standard size of a .25 caliber bullet]? / A. In my opinion, no.”)

158. Although Albrecht’s precise measurement of the hole in Kinser’s skull
Is conspicuously absent from the trial transcripts and the disclosed FBI reports, the
Commonwealth was clearly aware of this measurement and in fact, lied about it
during its closing arguments. See N.T. Feb 24, 1988 at 166 (“I said was the hole
smaller by some degree than the bullet. He said yes. | said does that create any
problem or any inconsistency there. He said no.”).

159. The prosecutor’s handwritten note reveals Agent Albrecht’s precise

measurement of the skull hole, which is smaller than the size of a .25 caliber bullet:

| o r%%“,.klfj S ow N
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See Exhibit R.”

160. According to these notes, the bullet is larger than the hole by at least .02
inches in both dimensions. Dr. Magnani concluded that the hole “will be larger” than
the size of the bullet. See N.T. Feb. 22, 1988 at 87. Even by Albrecht’s reckoning,
the size of the hole is smaller than the size of an unfired .25 caliber bullet. See N.T.
Feb. 23,1988 at 116-17 (“A. In inches it is .251 inches.”). The prosecutor knew that
the .25 caliber bullet was in fact larger than the hole it allegedly created—a physical
impossibility.

161. The handwritten note is favorable because it could have been used
substantively to show that a .25 caliber gun could not have been used to kill Kinser,
thereby removing the primary link between Vedam and the crime. The
Commonwealth had no evidence that Vedam had access to a gun or bullet smaller
than a .25 caliber.

162. This evidence is also favorable because the defense could have used it to
impeach Agent Albrecht on his conclusion that there was no inconsistency between
the size of the hole in Kinser’s skull and a .25 caliber bullet. Given the impossibility
of a bullet causing a smaller hole than the caliber, to say that this evidence would

have impeached Albrecht is a significant understatement — he would not have been

" The handwritten note does not include a period before “25.” However, it can be inferred from
the other measurements also in inches, and general common sense, that this was a mistake, and
the prosecutor meant “.25” instead of “25”.

15



able to testify as he did that the hole was “consistent” with a .25, had the precise
measurements been disclosed.

163. The evidence of the FBI skull hole measurement is exculpatory, because
the defense could have used this evidence to more definitively show that a .25 caliber
weapon was not used in the murder. Such evidence severs any link between Vedam
and Kinser’s death. This evidence satisfies Brady’s first prong.

li. At the time of trial, the Commonwealth possessed the FBI’s
measurements of the hole in Kinser’s skull but did not disclose this
evidence to the defense.

164. Before the first trial, defense counsel filed an omnibus motion asking for
reports of expert opinions. See Exhibit D, March Petition. The Commonwealth
disclosed six FBI reports to defense counsel, but none of them contained a
measurement of Kinser’s skull wound.® See Exhibit S. Agent Albrecht also wrote an
affidavit, dated July 9, 1982, summarizing his findings, which also fails to mention
any measurement of the skull wound. See Exhibit X.° The Centre County District
Attorney’s Office provided an additional 20-30 files before the second trial, however
none of these files contained Agent Albrecht’s measurement of Kinser’s skull

wound. See Exhibit Y, Affidavit from Amos Goodall.

8 The FBI reports referenced were originally disclosed prior to the first trial in 1983. These
reports are dated as follows: October 21, 1981; November 3, 1981; February 2, 1982; April 22,
1982; March 30, 1982; and May 6, 1982. See Exhibit S.

® It is unclear whether this affidavit was disclosed to defense prior to the 1988 trial.
16



165. The October 21, 1981, FBI report is one of two documents from the FBI
referencing the skull. This report addressed to Mr. Elwood G. Williams, Jr., Chief
of Police pertains to four “specimens”: a bullet (marked Q1), cartridge case (marked
Q2), unknown material (marked Q3), and skull and mandible (marked Q4). See
Exhibit S. The “Result of examination” section of the October 1981 report begins
with this statement: “This report supplements and confirms the results of the
Laboratory examinations telephonically furnished to Corporal Fred E. Dailey of
your department on October 8, 1981.” See id. The October 1981 report then
identifies specimen Q1 as a .25 auto caliber bullet of undetermined manufacture. See
id. It also mentions two holes in Specimen Q4, Kinser’s skull, reflecting the entrance
and exit wounds. See id. (“[A] hole was found in the left rear of the parietal bone of
the skull and a second hole was located in the left side of the occipital bone.”).

166. The October 1981 report contains only a vague reference to measuring
the skull holes, but it is not clear if the FBI expert measured the holes. It is void of
any actual measurements. The report states that “[a]lthough exact caliber of the
projectile cannot be determined by measuring the holes, nothing was found to be
inconsistent with Q1.” See id. (emphasis added). Nothing in the report indicates that
Albrecht took precise measurements or was aware that anybody else did. Thus, the
defense could have reasonably assumed that the FBI simply did not measure the

skull wound. See Banks v. Dretke, 540 U.S. 668, 693-96 (2004) (finding that when

17



the defense requests information and prosecution does not provide it, the defense
cannot be faulted for relying on prosecution and assuming no such evidence exists).
Factually, this assumption finds support in Albrecht’s July 9, 1982, affidavit which
indicates that, at most, he examined the holes to determine the trajectory of the bullet.
See Exhibit X (“By applying the principle of ‘coning,” . . . | was able to determine
that the projectile entered through the top of the skull and exited through the base.
The direction of fire was determined by inserting a probe through both holes.”).
167. The prosecutor’s handwritten note reveals both that the skull was, in fact,
measured by the FBI and that the Commonwealth knew what those measurements
were prior to trial. His comment in his closing betrayed his knowledge that Albrecht
measured the hole to be smaller than the size of the bullet. See N.T. Feb 24, 1988 at
166 (“I said was the hole smaller by some degree than the bullet. He said yes.”).
168. Although intentionality and bad faith are not a required element of a
Brady violation, such bad faith and intentionality can be inferred by the prosecutor’s
actions at trial. In his handwritten note, the prosecutor blatantly acknowledged that
the hole, even at its largest margin of error, is smaller than the size of a .25 caliber

bullet:

 peni bl Ll
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See Exhibit R.X° Furthermore, the prosecutor asked Albrecht whether he measured
the skull hole and what he concluded based on that examination. But the prosecutor
never asked Albrecht for his precise measurements of the skull wound, see N.T. Feb.
23,1988 at 114, likely because he knew that fact would hurt his case. Faced with a
piece of evidence that would have devastated its case, the Commonwealth chose not
to disclose the FBI measurements of Kinser’s skull wound. Instead, it nimbly
avoided divulging the measurements altogether. Given the reference to a telephone
call with a member from the police department in the October 1981 report, see
Exhibit S,* it could be inferred that the Commonwealth intentionally omitted the
measurement from the report so that Albrecht could make his conclusion of
consistency without fear of impeachment.

169. Defense counsel’s cross-examination of Albrecht also shows that the
Commonwealth suppressed the FBI’s skull wound measurement. Defense counsel
asked Albrecht a plethora of questions pertaining to the .25 caliber bullet found with
Kinser’s shirt, including his measurement of the bullet’s diameter and weight, see
N.T. Feb. 23, 1988 at 117-18, and the extent of his examination of the bullet’s

markings, see id. at 151-53. Across 39 pages of testimony, however, there is not a

10 For context, the symbol preceding the note in this excerpt that resembles a cluster of three dots
is commonly known as the “therefore” symbol.

1 In the only FBI lab report that references the hole in Kinser’s skull (Q4), the report reads “This
report supplements and confirms the results of the Laboratory examinations telephonically
furnished to Corporal Fred E. Daily of your department on October 8, 1981.” See Exhibit S.
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single question about Albrecht’s measurement of the skull hole. See id. at 116-155.
This omission is particularly curious considering that the defense expressly asked
Dr. Magnani for his measurements of the skull hole. See N.T. Feb. 22, 1988 at 100
(“Q. So that when you measured the hole in the outer table of the parietal bone of
the skull, you measured it at what? / A. . . . The wound measured 1 by 0.6
centimeters.”). Since the defense asked Dr. Magnani for his precise measurements
of the skull hole, it is reasonable to assume defense would have also asked Albrecht
for those measurements had it known that he measured the hole.

170. Brady materiality is measured, in part, by how competent counsel would
have used the suppressed information. Wilson v. Beard, 589 F.3d 651, 664 (3d Cir.
2009) (“The question under Brady is whether ‘disclosure of the suppressed evidence
to competent counsel would have made a different result reasonably probable.’”)
(internal citation omitted) (emphasis in original). Had the suppressed information
been provided to the defense, it is likely that the Commonwealth would not have
made the .25 caliber weapon the linchpin of its case. Had it done so despite this
obvious problem with the theory, “competent” defense counsel would have cashed
in on cross. See Commonwealth v. Cam-Ly, 980 A.2d 61, 76 (Pa. 2009) (“[T]he
protection of Brady extends to the defendant's ability to . . . formulate trial

strategy.”). As it was, the Commonwealth’s suppression of Albrecht’s skull wound
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measurements deprived the defense of information upon which it could have done a
proper cross-examination of Albrecht.

Iv. At the 1988 trial, the issue of the size of the bullet and Kinser’s skull
wound was material to both parties’ theories of the case.

171. From the beginning of the case, both the Commonwealth and defense
framed the caliber of weapon that caused Kinser’s death as a central issue.

172. The .25 caliber bullet found with Kinser’s body served as the crux of the
Commonwealth’s case. In the Commonwealth’s opening statement, the prosecutor
outlined its theory that Vedam killed Tom Kinser on December 14, 1980, using a
.25 semiautomatic handgun. The Commonwealth used the .25 caliber bullet to
connect Vedam to the murder by telling the jury that Vedam purchased a .25 caliber
handgun from Dan O’Connell prior to Kinser’s disappearance with the purpose to
Kill him. See N.T. Feb. 22, 1988 at 29, 31-32. Even though the murder weapon was
never produced at trial, the Commonwealth claimed its identity was undisputed. See
id. at 46 (“When Dan O’Connell told the officers that Subu had test-fired the [.25
caliber] gun, they were immediately very, very interested because they knew that the
murder weapon was a .25 semiautomatic.”) (emphasis added).

173. Recognizing the centrality of this piece of evidence, the defense pushed
against the Commonwealth’s theory in its opening statement. While the
Commonwealth indicated that a .25 caliber handgun was definitely the offending

weapon, the defense suggested to the jury that the caliber of the murder weapon was
21



unresolved and would be a central issue in the case. See id. at 54 (“Now of course,
nobody mentioned to you where this gun is, and I don’t suppose anybody will
because . . . the gun has not been found. . . . I alert you now to watch for the evidence
as to whether this gun that the district attorney talks about is really the one that is
involved here.”).

174. The Commonwealth and defense developed this issue during their direct-
and cross-examination of both Dr. Magnani and FBI Agent Albrecht. Both witnesses
testified on behalf of the Commonwealth as to the size of bullet that could have
caused Kinser’s fatal wound.

175. When asked by the Commonwealth how the sizes of the bullet and skull
hole compare, Dr. Magnani did not give a direct answer, but he significantly
concluded that the skull hole will be larger than the size of the bullet:

Q. ... How do the dimensions of this hole compare with the dimensions of
the bullet which you said you had recovered earlier?

A. Well, they will never be exactly the same. They will be approximately the
same, but the hole in the skull will be larger than the size of the bullet because
as the bullet goes through, it destroys tissue and it destroys bone and it just
excavates some of the bones.

See N.T. Feb. 22, 1988 at 86-87 (emphasis added).
176. Defense counsel honed in on this conclusion moments later. Dr. Magnani
unequivocally and unreservedly agreed that the size of the bullet cannot be larger

than the hole. See N.T. Feb. 22, 1988 at 99-100. (“Q. Would you say that one basic
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fact you could say is for sure, and that is, that the size of the bullet cannot be larger
than the hole? / A. That’s absolutely right, yes.”). The defense built on this
conclusion by asking Dr. Magnani to provide his precise measurements of the skull
hole. He testified the size of the skull hole to be 1 centimeter by 0.6 centimeter. See
id. at 101.

177. Furthermore, Dr. Magnani concluded that the skull wound was virtually
the same size as when it was first made. See id. at 107. Even though Kinser’s body
had been exposed to the natural elements for several months, this fact, if anything,
would have made the hole larger. See id. at 104-05.

178. Dr. Magnani ultimately concluded that the fatal bullet could not be larger
than 6 millimeters. See id. at 101; see also id. at 104 (“Q: But in no event can the
bullet be wider than the narrower dimension? A: No.”).

179. On cross-examination, Albrecht testified that the standard size of a .25
caliber bullet is larger than 6 millimeters:

Q. Mr. Albrecht, what is the standard size of a .25 caliber, auto caliber bullet?
A. Ininches it is .251 inches. In millimeters it is 6.35.

Q. And are there any that are different size? [sic]

A. .25 auto caliber, that is the size of your unfired bullet. .251 inches in
diameter. It’s a standard that the manufacturers use.

See N.T. Feb. 23, 1988 at 116-17 (emphasis added).
180. Based on testimony provided by two expert witnesses, a .25 caliber bullet
was simply too large to have caused the fatal wound in Kinser’s skull. Dr. Magnani
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determined that the fatal bullet could not exceed 6 millimeters. Based on Albrecht’s
measurement of a standard unfired .25 caliber bullet, a .25 caliber bullet is .35
millimeters too big to have caused the fatal wound in Kinser’s skull. This incongruity
highlights the impossibility of the Commonwealth’s theory.

181. The Commonwealth was aware of the significance of the issue
surrounding the size of a .25 caliber bullet and the hole in Kinser’s skull. During its
direct examination of Albrecht, the Commonwealth deftly avoided revealing
Albrecht’s precise measurements while still soliciting a favorable conclusion from
him:

Q. Did you measure the size of that particular hole at the top of the skull?

A. Yes.

Q. And are you familiar with the size of a standard .25 auto round of
ammunition?

A. Yes.

Q. Did you find anything inconsistent between those two measurements?

A. In my opinion, no.

See N.T. Feb. 23, 1988 at 114.

182. The newly disclosed handwritten note demonstrates that the
Commonwealth knew the precise dimensions of Albrecht’s measurements of the
skull wound. The handwritten note shows that Albrecht measured the hole to be .22
by .25 inches, a hole too small to accommodate a bullet with a .251-inch diameter.
The Commonwealth was aware that Albrecht’s measurement would deal a blow to

a basic, underlying premise of its theory. Mindful of Albrecht’s measurement, the
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Commonwealth carefully solicited a hazy “consistency” conclusion rather than
surrendering his precise measurement to Vedam’s trial counsel. Cognizant of the
detrimental impact this piece of evidence could have on its case, the Commonwealth
carefully skirted its disclosure altogether.

183. Had evidence of Albrecht’s skull hole measurement been provided, it
would have impacted the determination of the cause of death, undermined Vedam’s
access to the purported murder weapon, and all but eliminated Vedam as the
murderer. See Dennis v. Sec’y, Pa. Dep’t of Corr., 834 F.3d 263, 301 (3d Cir. 2016)
(finding a Brady violation where suppressed impeachment material was “germane
to a critical aspect of the case—as here, the identity of the perpetrator™).

184. Despite Albrecht’s conclusion, his own measurements suggested that the
bullet and hole are inconsistent. A reasonable probability exists that, had the
evidence been disclosed to the defense, it would have affected the jury’s judgment.
Id. at 301 (finding a reasonable probability of a different result when suppression of
witness’s inconsistent statement “limited” counsel’s ability to discredit a key
Commonwealth witness and could have changed the jury’s perception of the
credibility of the Commonwealth’s key witnesses and yielded a different result).
The evidence of the FBI’s measurement of the wound in Kinser’s skull is material,

thereby satisfying the third prong of Brady.
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185. For similar reasons, the Commonwealth’s suppression of the precise FBI
measurements of Kinser’s skull violated Vedam’s right to present a defense under
both the compulsory process clauses of the Sixth Amendment to the United States
Constitution and Article 1 § 9 of the Pennsylvania Constitution.

B. The Commonwealth violated Petitioner’s Due Process rights under Napue
v. lllinois by knowingly presenting perjured testimony.

186. Under Napue and its progeny, a due process violation occurs where: (1)
a witness commits perjury; (2) the prosecution “knew or should have known” that
the testimony was false; (3) the prosecution did not correct the false testimony; and
(4) “there is any reasonable likelihood that the false testimony could have affected
the judgment of the jury.” Haskell v. Superintendent Greene SCI, 866 F.3d 139, 146
(3d Cir. 2017); see also Napue v. lllinois, 360 U.S. 264 (1959). A Napue due process
violation occurs even where the falsehood only goes to the issue of the witness’s
credibility. Napue, 360 U.S. at 269. A showing that the perjured testimony caused
“actual prejudice” is not required. Haskell, 866 F.3d at 152. Courts have found a
“reasonable likelihood” where a key witness lied about a fact relevant to their
credibility and the witness’s credibility was an important issue in the case. See
Napue, 360 U.S. at 265-272 (finding a reasonable likelihood where perjured
testimony was committed by a “principal witness” whose testimony was “extremely

important”).

26



187. Albrecht committed perjury when he testified that he found nothing
inconsistent between the size of Kinser’s skull wound and the standard size of an
unfired .25 caliber bullet.*? See N.T. Feb. 23, 1988 at 114 (“Q. Did you find anything
Inconsistent between those two measurements [the measurement of the skull hole
and the standard size of a .25 caliber bullet]? / A. In my opinion, no.”). While
Albrecht’s conclusion conveniently fit the Commonwealth’s theory, it was also
physically impossible, a fact which he knew since he measured Kinser’s skull wound
to be smaller than the size of a .25 caliber bullet. The prosecutor knew of Albrecht’s
measurements of Kinser’s skull wound and that they contradicted Albrecht’s
conclusion, and yet he remained silent. No one corrected Albrecht’s testimony.

188. Albrecht provided the primary link between the cause of death and
Vedam, making him a key witness for the Commonwealth. The prosecutor relied
upon Albrecht’s conclusion in his closing argument. See N.T. Feb. 24, 1988 at 166

(“T asked [Albrecht] if he measured the hole in the skull. He said yes. I said did you

12 Interestingly, Albrecht testified in the 1983 trial as an expert in firearms identification, not
ballistics. See N.T. Feb. 6, 1983 at 551 (“Q. Would you please explain to the ladies and
gentlemen of the jury what is firearms identification?/ A. Very basically, firearms identification
IS a comparative microscopic study that permits the identification of a bullet or cartridge case as
having been fired by a particular weapon to the exclusion of all other weapons.”). The prosecutor
did not ask Albrecht about the skull, and he did not testify about the skull or any measurements.
See id. at 548-573. In fact, in the second trial in 1988, the defense attorney objected to Albrecht’s
comparison between the bullet and skull because he was not a pathologist. See N.T. Feb. 23,
1988 at 113-114 (“Q. And did you make a comparison between the size of the hole — excuse me
— I am referring now to the hole which is at the top of the skull, first of all. Do you recall that
one?/ A. Yes. / Q. With respect --/ MR. CARROLL.: If Your Honor please, | object to this
because Agent Albrect [sic] is not a pathologist.”). The judge overruled the objection. See id.
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measure the good bullet, the .25 that wasn’t mangled. He said yes. I said was the
hole smaller by some degree than the bullet. He said yes. | said does that create any
problem or any inconsistency here. He said no.”). Albrecht’s conclusion is even
more significant since the prosecutor did not ask Dr. Magnani, the Commonwealth’s
other expert witness, the same question regarding consistency; Dr. Magnani never
clearly said the bullet and hole were consistent, even though such a conclusion
regarding the cause of death would have been within the realm of his expertise as a
pathologist. See N.T. Feb. 22, 1988 at 86-87 (Q. . . . How do the dimensions of this
hole compare with the dimensions of the bullet which you said you had recovered
carlier? / A. Well, they will never be exactly the same.”). Additionally, the
prosecutor highlighted Albrecht’s credentials and vouched for his credibility at
closing. See N.T. Feb. 24, 1988 at 166-67 (“He has been working—I think he said
11 years. He has testified in hundreds of cases. An expert witness qualified and
accepted by courts all over this country and in one foreign country. I didn’t notice
any dissembling on his part[.]”); see also Haskell, 866 F.3d at 147 (finding a
reasonable likelihood where the key witness’s credibility was an important issue,
and 1n its summation of the case the prosecution vouched for the witness’s credibility
and returned to and emphasized the false testimony).

189. Had the jury known that Albrecht’s own measurements revealed that the

size of a .25 caliber bullet and Kinser’s skull wound were inconsistent, his
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prosecution bias would have been revealed, his ‘“consistency” conclusion

undermined, and his credibility diminished. Thus, there is a reasonable likelihood

that knowledge of Albrecht’s measurements would have affected the jury’s
judgment.

I1l.  The Commonwealth Violated Petitioner’s Due Process and Compulsory
Process Rights under the U.S. and Pennsylvania Constitutions When it
Suppressed a Hand-Drawn Diagram Depicting .22 Casings in the Area
Around Kinser's Body.

A. The Commonwealth violated Petitioner’s rights under Brady and its
progeny when it suppressed the hand-drawn diagram, and this
evidence was favorable and material.

190. The Commonwealth violated Vedam’s Due Process rights under Brady
when it suppressed a hand-drawn diagram depicting several .22 caliber casings in
the area surrounding Kinser’s body. See Exhibit T. The elements of a Brady claim
are met because the diagram was (1) favorable to the accused as both exculpatory
and impeachment evidence; (2) the Commonwealth suppressed the diagram by
failing to fulfill its obligation to disclose the diagram to the defense; and (3) the
diagram is material because it depicts .22 caliber casings in the area of Kinser’s
body, which the defense could have used to contradict the Commonwealth’s theory

that a .25 caliber firearm was the murder weapon and bolster its own theory that a

.22 caliber weapon, unconnected to Vedam, was used to kill Kinser.
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I. A newly disclosed diagram that depicts .22 caliber casings in the area
around Kinser’s body is favorable to Petitioner because it is both
exculpatory and impeachment evidence.

191. The hand-drawn diagram is favorable as both exculpatory and
Impeachment evidence. The diagram is exculpatory because it shows .22 caliber
casings found near where Kinser’s body was discovered. See Exhibit T. The .22
caliber casings near the scene contradict the Commonwealth’s theory that the
purported murder weapon had to be a .25 caliber gun. In addition, the
Commonwealth presented no evidence during either the first or second trials linking
Vedam to a .22 caliber gun. However, as noted above in Claim I, the size of the
hole in Kinser’s skull supports a .22 caliber bullet, but not a .25 caliber bullet. See
Exhibit R; see also N.T. Feb. 24, 1988 at 126-27 (where the defense argued “One of
the most important things is what Dr. Magnani testified to. . . . And you will recall
that he said under no circumstances may the hole be smaller than the diameter, the
width of the bullet. That is important. It is important because Mr. Albrecht testified
that a .25 caliber bullet means 25.1-1 think he said—one-hundredth of an inch, which
Is 6.35 millimeters. Which is, in fact, two [sic] large for the hole.”). As a result, the
presence of .22 caliber casings significantly weakens the Commonwealth’s case.
Further, given the fact that none of the .22 caliber casings near Kinser’s body appear

to have been analyzed in any coherent way by the police or the F.B.1., see generally
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Exhibit S, the diagram could have impeached the investigating officers as to the
thoroughness of their investigation.

192. The hand-drawn diagram depicting the area surrounding Kinser’s body
demonstrates the relative location of each item that the investigators found. See
Exhibit T. The diagram is significant because of what each item was and where each
item was located in relation to Kinser’s body.

193. When the diagram is in landscape, Kinser’s body is depicted and labeled
in the middle on the farthest right section of the page. See Exhibit T.

194. Below is the depiction of Kinser’s body and the surrounding area:
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The key just below the depiction of Kinser’s body reads as follows:
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1 .22 Cal. Super X case found 1755 hrs.

1.32 cal. W.S. Case found 1758 hrs.

1 .30 cal. Bullet Full metal jacket found 1802 hrs.
1 .22 cal. Super X Case found 181[5] hrs.

1 .22 cal. Super X Case found 1823 hrs.

1 .22 cal. Super X Case found 1823 hrs.

ook wnE

See Exhibit T.

195. According to this diagram and its key, a combination of one bullet and
five casings were found around Kinser’s body. Four of the six items found were .22
caliber Super X Cases (items labeled “1,” “4,” “5,” and “6”). Significantly, none of
the objects depicted on the diagram were .25 caliber bullets or casings.

196. Importantly, the items labeled “1,” “5,” and “6” were found specifically
near logs surrounding Kinser’s body. The illustrator drew a straight line from the
side of the sinkhole to the number “1” and wrote what appears to be “App 7°*” on
the line. See Exhibit T. This .22 caliber casing is the only object on the key for which
the diagram indicates a measured distance.

197. This diagram is therefore favorable to Vedam because it is exculpatory.
The Commonwealth’s theory depended on connecting Vedam to a .25 caliber
handgun, which the Commonwealth alleged was the murder weapon. However, the

Commonwealth presented no evidence that VVedam ever had access to a .22 caliber

13 A black dot is visible next to the 7 listed on the diagram. Whether this dot was meant to be an
apostrophe mark indicating distance in feet is not definitively clear but can be inferred given the
drawn line, which is indicative of a measurement of the distance between the bullet and the
sinkhole.

32



weapon. The only weapon with which Vedam could be tenuously associated was a
.25 caliber, which is notably absent from the diagram.

198. The diagram is also favorable because it was potential impeachment
evidence. The defense could have used the diagram to impeach the investigating
officers and challenge the integrity and thoroughness of their investigation. See
Kyles v. Whitley, 514 U.S. 419, 445 (1995) (noting the importance of impeachment
evidence that calls into question “the thoroughness and good faith of the
investigation”).

Ii. The Commonwealth suppressed the diagram as it was within their
control and not previously disclosed to the defense.

199. The District Attorney’s Office never disclosed this diagram or its
existence to Vedam or his defense counsel prior to the District Attorney’s Office
turning over Vedam’s file in 2022.

200. The affidavit of Amos Goodall, a member of Vedam’s defense team in
both trials, indicates that the defense neither received any handwritten notes nor
diagrams from the Commonwealth. See Exhibit Y. But when the Centre County
District Attorney’s Office made its files available for review in 2022, those newly
disclosed files contained this diagram. Thus, this diagram was not disclosed prior to
trial.

201. Further, the questions asked and answered during trial indicate

suppression. The Commonwealth did not acknowledge this diagram in the
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examinations of any of its law enforcement witnesses. See N.T. Feb. 22, 1988 at
190-93 (day one direct of Abernethy); N.T. Feb. 23, 1988 at 174-84 (day two direct
of Abernethy); N.T. Feb. 22, 1988 at 115-24 (day one direct of Officer Musser
during which the prosecutor asked Musser generally about the area surrounding
Kinser’s body but did not mention the diagram or the .22 caliber casings found);
N.T. Feb. 23, 1988 at 200-03 (day two direct of Musser); N.T. Feb. 22, 1988 at 156-
61 (direct of Officer Jefrey L. Callan); id. at 162-70 (direct of Investigator David
Burns where he did not testify to any recovery of casings or bullets in the area
surrounding the sinkhole despite being “responsible for collection of evidence at the
scene and maintaining proper responsibilities as far as investigative techniques at
the scene” and “remov[ing] a few logs and debris that were on top of the body at that
time”); id. at 175-82 (direct of Fred E. Dailey where he acknowledged that he found
“a .30 caliber solid jacketed rifle bullet, and [he] found several .22 caliber shell
casings” but did not address the diagram, the exact number of .22 caliber casings, or
where the casings were found); id. at 185-86 (direct of Officer John Henninger where
he testified, “I found two spent .22 caliber rim fire cartridges and a .32 Special
Winchester rifle cartridge.”).

202. The creator of the diagram is unknown. The possibility exists that Officer
T.N. Jordan created the diagram because of a police report that he authored. See

Exhibit Z. Although the police report was included in the discovery disclosed prior
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to the 1988 trial, the diagram was never actually disclosed to the defense. The police
report discusses the initial observations of the scene and states, “The attached sketch
shows the approximate area where the body was found” as well as, “For locations
on all evidence found refer to the sketch.” See Exhibit Z. Jordan lists the various
bullets and casings found at the scene (which match the depictions in the sketch) but
does not describe where those items were found in relation to the scene or, more
importantly, Kinser’s body.

203. During the cross examinations of these witnesses, the defense recognized
the importance of asking about the relative location of the bullets and casings found
but had no means to thoroughly cross the witnesses because the Commonwealth
suppressed the diagram. See N.T. Feb. 22, 1988 at 182-83 (Dailey unable or
unwilling to give definitive answers about the number of bullets and casings and the
existence of a log); id. at 171-73 (Burns not asked about the movement of the logs,
the recovery of .22 caliber casings, or the diagram); id. at 188-89 (Henninger also
unable to give definitive answers about the calibers of bullets and casings found or
the log of those findings). Given the centrality of this issue at trial, as noted in Claim
Il above, if defense counsel had access to this diagram, they would have crossed the
investigating officers on it. This assumption is especially strong since the diagram

shows three of the .22 caliber casings were found near two logs, which is the number
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of logs that Burns claimed to have moved from inside the sinkhole where Kinser’s
body was found. See id. at 162-70.

li. The hand-drawn diagram is material because it contradicts the
Commonwealth’s theory of the case that a .25 caliber gun was used to
kill Kinser and supports the defense’s theory that a .22 caliber gun
instead was used to kill Kinser, and thus would have impacted the
judgment of the jury.

204. Under Kyles v. Whitley, 514 U.S. 419, 434 (1995), the standard for
materiality when assessing a claim under Brady is whether there is a reasonable
probability that the result of a proceeding would have been different if the evidence
had been disclosed to the defense. The defense need not prove that the disclosure of
the evidence would have resulted in the defendant’s acquittal, but only that the
suppression of the evidence undermines the reliability of the jury’s verdict. 1d. at
435.

205. The diagram is material because it would have allowed the defense to
further develop its theory that the murder weapon was a .22 caliber, thereby
countering the Commonwealth’s theory of'a .25 caliber weapon. Further, the defense
could have used this diagram to cross examine the investigating officers on the
thoroughness of the investigation and the credibility of their testimony.

206. As noted in Claim 11, defense counsel argued that the size of the hole in

Kinser’s skull could not have been caused by a .25 caliber firearm based on the

diameter of a .25 caliber bullet. See N.T. Feb. 24, 1988 at 126-27. The size of the
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hole in Kinser’s skull, however, could have been caused by a .22 caliber bullet
because a .22 caliber bullet would be smaller than the skull hole measurement.*

207. The diagram is particularly salient because the crime scene was never
properly secured. During Dr. Magnani's testimony, he admitted that he had no way
of knowing whether the .25 caliber bullet he found with the victim’s shirt was
actually in the shirt when the remains were found. See N.T. Feb. 22, 1988 at 97-98.
Dr. Magnani described that the skeletal remains came in four large plastic bags, all
of which contained skeletal remains, articles of clothing, and “dirt, leaves, and grass,
things that you would normally identify as being out in the wood on the ground.
Twigs.” See id. at 77. Officer Burns, who helped collect evidence at the site, testified
about the haphazard nature of the collection of evidence. See id. at 165, 168 (“We
had a disaster bag laying beside — on the rim of the hole. And we opened up the
disaster bag and put everything inside the disaster bag. . . . At that point we opened
up the body bag, and we began to remove the contents. We placed the contents in
separate bags. | believe it was four separate bags. We tried to maintain some type of
continuity as to what went into each bag.”).

208. The defense could have used the diagram to emphasize the importance

of finding .22 caliber casings in the immediate vicinity of Kinser’s body because a

14 Albrecht testified that the size of a .22 caliber bullet is .223 inches in diameter. See N.T. Feb.
23,1988 at 117. This is roughly 5.6 millimeters.

37



.22 caliber bullet was capable of making the hole in Kinser’s skull. Moreover, in his
closing argument the prosecutor demonstrated just how material this diagram was
when he dismissed the content depicted in the diagram but without referring to the
diagram itself. See N.T. Feb. 24, 1988 at 167 (“Sure there was a lot of evidence of
casings in the area. Not one casing was in that grave except a .25 caliber casing.”).
In fact, the prosecutor tried to use proximity to the Commonwealth’s advantage. See
id. (“And [the .25 caliber bullet is] not laying on top; not on the side; not on top of
the body like it maybe fell in later.”).

209. What was helpful for the Commonwealth certainly could have been
helpful for the defense as well, as the prosecutor implicitly acknowledged in closing.
The prosecutor highlighted the fact that a .22 caliber bullet was not found in the body
but failed to acknowledge that .22 caliber casings were found in the vicinity. See
N.T. Feb. 24, 1988 at 168 (“Is it all just a coincidence? Did Tom Kinser really die
from a -- .22 caliber | guess is what they are saying. A .22 caliber bullet, but it
disappeared; that bullet didn’t end up in the body; didn’t end up in the hole. Where
did it go?”). Thus, the defense could have used the diagram to firmly establish the
number and type of casings and bullets surrounding Kinser’s body and directly
counter the prosecutor’s dismissive attitude toward a .22 caliber weapon.

210. Further, the defense could have used this diagram to emphasize that Dr.

Magnani could not know with certainty whether the .25 caliber bullet in the bag with

38



Kinser’s shirt was actually in Kinser’s shirt or, more importantly, Kinser’s body
when it was found.

211. The defense could have also used this diagram to impeach the
investigating officers on their findings at Kinser’s body. The defense questioned the
investigating officers on cross examination about what they found at the site and
whether a record of that evidence existed. However, the testifying investigating
officers gave nondescript, nondefinitive answers. If the defense had the diagram, it
could have used the diagram to nail the officers to specific answers and develop a
stronger basis for its theory that a .22 caliber weapon was used or, more broadly,
weaken the Commonwealth’s theory of a .25 caliber weapon since the
Commonwealth never produced a murder weapon.®

212. A fundamental feature of defense advocacy is the ability to attack the
integrity of an investigation and generate reasonable doubt. See Kyles, 514 U.S. at
445 (noting that another suspect’s undisclosed statements “would have raised
opportunities to attack not only the probative value of crucial physical evidence and
the circumstances in which it was found, but thoroughness and even the good faith
of the investigation, as well”); id. at 446 (referencing Bowen v. Maynard, 799 F.2d

593, 613 (10th Cir. 1986) (“A common trial tactic of defense lawyers is to discredit

15 According to an affidavit in support of a suppressed search warrant of Doug Black’s residence,
raised in Claim I.A of the March Petition, the Commonwealth had possession of the .25 caliber
weapon at some point, but never disclosed this to the defense.
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the caliber of the investigation or the decision to charge the defendant, and we may
consider such use in assessing a possible Brady violation.”)); Lindsey v. King, 769
F.2d 1034, 1042 (5th Cir. 1985) (awarding new trial to prisoner convicted in
Louisiana state court because withheld Brady evidence “carried within it the
potential . . . for the . . . discrediting . . . of the police methods employed in
assembling the case.”).

213. The defense could have used the diagram to criticize the integrity of the
investigation through, for instance, Officer Burns. Burns was the officer that placed
the .25 caliber bullet and Kinser’s entire body in a single bag at first, then later
separated the remains and identified the .25 caliber bullet as coming from Kinser’s
shirt. See N.T. Feb. 22, 1988 at 171-72. Further, the defense could have used the
diagram to inquire whether the .22 casings were found before or after Burns moved
the logs from inside the sinkhole since, according to the diagram, several of the .22
caliber casings were found near the logs. The defense’s ability to undermine Burns’s
manner of investigation and evidence collection could have stoked reasonable doubt
and affected the jury’s judgment regarding the Commonwealth’s theory that a .25
caliber weapon was used. Finally, the defense could have effectively questioned the
investigating officers as to why the .22 caliber casings were never sent for any type

of forensic analysis. See generally Exhibit S.
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214. Overall, this diagram is material because there is a reasonable probability
it could have affected the jury’s judgment. It is both exculpatory and impeachment
evidence that the defense could have used to undermine the Commonwealth’s theory
which revolved around the use of a .25 caliber murder weapon. The defense could
have highlighted the actual content of the diagram, using it to show the presence of
.22 caliber casings and the absence of any .25 caliber bullets or casings listed,
thereby ruining the Commonwealth’s case. The defense could have also cross
examined the investigating officers on their investigation and their credibility.

215. For similar reasons, the Commonwealth’s suppression of the diagram
violated Vedam’s right to present a defense under both the compulsory process
clauses of the Sixth Amendment to the United States Constitution and Article 1 § 9
of the Pennsylvania Constitution.

B. The Commonwealth violated Petitioner’s Due Process rights under Napue
by knowingly presenting perjured testimony through the investigating
officers.

216. The investigating officers committed perjury when they were not
forthcoming about information depicted by the diagram. Despite being involved
with the investigation and being present for the discovery of evidence, the officers

were unwilling to answer the defense attorney’s questions about the number of

bullets and casings found, whether a record of that evidence existed, or where the
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bullets and casings were found. Jordan’s police report'® from September 27, 1981,
referencing the “sketch” also notes that Officer Burns was present at the scene. See
Exhibit Z. Henninger, Burns, and Callan were all present on September 27", based
on their police reports. See id. Presumably, all of the officers that worked closely on
this case would have read Jordan’s police report and known what was found at the
scene, that a sketch existed, and by relation what that sketch included. Officer Burns
noted in his report, “Off. Jordan was requested to take detailed notes while Coroner
Neff and | went into the hole to retrieve the remains. Refer to his report for details
relating to further actions while at the scene.” Id. Dailey would have also been aware
that Jordan took “detailed notes” because he was the supervisor that signed off on
Burns’ report. See id. Dailey also testified that he was one of the officers that was
using a metal detector and finding the casings and bullets. See N.T. Feb. 22, 1988 at
177. However, on cross, Dailey repeatedly gave vague answers and told the defense
attorney that he was unable to remember who made the record or the number,
location, and type of the bullets and casings that he found. See id. at 182-183; see
also id. at 186, 187, 188 (Henninger also testifying that he cannot speak to the exact
number of all the things he found, Dailey found, or who wrote the record of

evidence).

18 Interestingly, Jordan did not testify in court, despite being the officer with the most detailed
report and being tasked with recording all of the evidence collected at the scene.
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217. The Commonwealth knew of this diagram and knew that the officers
were not being forthcoming with their responses. As stated above, the diagram was
referenced by Jordan in his report as a “sketch” but was not attached or disclosed to
the defense. See Exhibit Z. Similar to the other officers, the prosecutor would have
read Jordan’s police report and would have seen the diagram. With this information,
the prosecutor would have known that the officers were not answering questions
honestly.

218. The Commonwealth did not correct the false testimony after they heard
each of the officers testify. The prosecutor had the opportunity during the trial to
correct the false testimony through redirect of each of these officers but failed to do
so. See N.T. Feb. 22, 1988 at 184 (where the prosecutor declines to redirect Dailey
after his slew of vague answers); id. at 190 (where the prosecutor also declines to
redirect Henninger).

219. A reasonable likelihood exists that the false testimony could have
affected the judgment of the jury. As established for the materiality prong of the
Brady claim about the diagram, the information in the diagram would have further
undermined the Commonwealth’s theory that a .25 caliber gun was used to Kkill
Kinser. If the investigating officers had testified honestly, they would have revealed
that several .22 caliber casings were found just outside the sinkhole, near what might

have been the logs removed from on top of Kinser’s body. The Commonwealth used
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the proximity of the .25 caliber bullet to build its theory; the defense could have used

the .22 caliber casings and their proximity to the sinkhole, and the absence of any

.25 caliber casings, to support the defense theory that a .22 caliber weapon was the

murder weapon.

IV. The Commonwealth Violated Petitioner’s Due Process and Compulsory
Process Rights Under Both the U.S. and Pennsylvania Constitutions When
it Suppressed Dan O’Connell’s Criminal Record.

A. The Commonwealth violated Petitioner’s rights under Brady and its
progeny when it suppressed Dan O’Connell’s criminal record, because
the defense could have wused this evidence to impeach the
Commonwealth’s key witness.

220. The Commonwealth suppressed evidence of Dan O’Connell’s criminal
record in California, which spanned from 1983 to 1986, and included seven criminal
convictions. See Exhibit W.1” The Commonwealth’s newly disclosed files reveal
handwritten notes by the prosecutor of Vedam’s 1988 trial which indicate his
awareness of O’Connell’s California convictions. See Exhibits U and V. The
Commonwealth did not disclose this impeachment evidence to the defense prior to
the 1988 trial. The elements of a Brady claim are met because the information about

Dan O’Connell’s criminal history was favorable as impeachment evidence,

suppressed by the Commonwealth, and material since it could have been used to

17 Exhibit W is a compilation of plea forms and trial waivers showing O’Connell’s convictions
between the years of 1983 and 1986.
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discredit the only witness linking Mr. Vedam to a .25 caliber handgun prior to
Kinser’s disappearance.

I. The previously undisclosed evidence about the Commonwealth’s key
witness is favorable to Petitioner because it would have impeached the
Witr_1ess’s credibility and revealed that he perjured himself in his
testimony.

221. O’Connell’s testimony was the only link that placed the alleged murder
weapon, a .25 caliber handgun, in Vedam’s hands before Kinser disappeared. The
Commonwealth’s theory of the case depended on O’Connell selling his father’s .25
caliber gun to Vedam prior to Kinser’s disappearance. See N.T. Feb. 22, 1988 at 29
(““With respect to . . . the gun, we are going to offer the testimony of a young man
by the name of Dan O’Connell, who will testify about how he sold the murder
weapon to Subu Vedam.”). If instead the weapon had been sold after the date of
Kinser’s disappearance, then the .25 caliber firearm could not have been the murder
weapon.

222. On direct examination, the prosecutor asked O’Connell about his
previous convictions. O’Connell testified that he had a 1981 conviction for burglary
but had nothing since then. See N.T. Feb. 23, 1988 at 78-79 (“Q. Since 1981, have
you . . . been convicted of any criminal offenses? / A. No.”).

223. O’Connell, in fact, was lying. He had seven convictions since 1981 in

the state of California. See Exhibit W. The newly disclosed evidence contains

handwritten notes authored by the prosecutor suggesting his knowledge of these
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post-1981 convictions. See Exhibit U and V. Despite this knowledge, the prosecutor
never corrected this error and allowed Dan O’Connell to perjure himself. See Giglio
v. U.S,, 405 U.S. 150, 153-54 (1972) (“As long ago as Mooney v. Holohan, 294 U.S.
103, 112 ... (1935), this Court made clear that deliberate deception of a court and
jurors by the presentation of known false evidence is incompatible with ‘rudimentary
demands of justice.””).

224. Dan O’Connell’s convictions from California are impeachment evidence
that is highly favorable to the defense in this case. Courts have long recognized that
impeachment evidence is favorable under Brady. See Giglio, 405 U.S. at 154
(“When the ‘reliability of a given witness may well be determinative of guilt or
innocence,” nondisclosure of evidence affecting credibility falls within [Brady’s]
rule.”) (internal citation omitted); Wilson v. Beard, 589 F.3d 651, 665 (3d Cir. 2009)
(finding suppressed evidence of prosecution witness’s crimen falsi conviction
favorable because it could have impeached the witness’s testimony, served as
evidence of his pro-prosecution bias, and shown witness’s mental impairments);
Hollman v. Wilson, 158 F.3d 177, 180 (3d Cir. 1998) (stating that Brady is violated
when the prosecution possesses information about a government witness’s criminal
record and fails to disclose it); United States v. Perdomo, 929 F.2d 967, 971 (3d Cir.
1991), abrogated on other grounds by Dennis v. Sec’y, Pa. Dep 't of Corr., 834 F.3d

263, 289-93 (3d Cir. 2016), (finding evidence favorable under Brady where
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prosecution failed to seek a witness’s criminal history although it was “readily
available to it,” and “[s]Juch an ineffectual attempt to verify a key prosecution
witness’ criminal history amounted to conduct unworthy of the United States
Attorney’s Office”).

225. Had trial counsel been able to impeach O’Connell using his criminal
record, the defense could have undermined his testimony linking Vedam to a .25
caliber handgun prior to Kinser’s disappearance. Additionally, counsel could have
demonstrated that O’Connell committed perjury when he said he had no convictions
since 1981. Thus, this evidence is favorable because the defense could have used it
to undermine the credibility of the Commonwealth’s key witness, chipping away at
a crucial link between Mr. Vedam and Kinser’s murder. Brady’s first prong is
satisfied.

Ii. Two pages of handwritten notes authored by the prosecutor about
O’Connell demonstrate that the Commonwealth knew of O’Connell’s
post-1981 criminal activity in California and suppressed that
evidence.

226. The sets of notes from the prosecutor recently disclosed by the

Commonwealth support the contention that the Commonwealth knew of

O’Connell’s criminal convictions.*® See Exhibit U (prosecutor’s notes in preparation

18 Additional support for the contention that the prosecutor knew about O’Connell’s California
criminal record is found in the affidavit of Tim O’Brien in which he recounts a conversation with
O’Connell. In this conversation, O’Brien states that O’Connell told the prosecutor of
O’Connell’s criminal convictions in California before Vedam’s trial. See Exhibit AA.
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of a hearing on trial counsel’s post-trial motion for a new trial'®) and Exhibit V
(prosecutor’s notes apparently in preparation for closing argument at the end of the
1988 trial?°).

227. The notes indicate the prosecutor’s awareness of O’Connell’s record and
legal difficulties. The prosecutor wrote in his post-trial notes, “Dan was convicted
for petty theft in Santa Barbara in 8/83”?! and then observed that prior to the second
trial in 1988, he “did not do a state record check in California.” See Exhibit U.
Nowhere on the page, however, did the prosecutor state that he was unaware of
O’Connell’s criminal record in California, a telling distinction. See id. Instead, of
making the strongest argument of complete ignorance, the prosecutor referenced the
mistake from his closing and the exact question he asked O’Connell at trial. See id.
(“~actually my question to him had been if convicted — he said yes 1981 [. . .] | asked

- any since? He said no”).

19 The page of notes preceding this page has the heading “Motion hearing — 7/7/89.”

20 These notes appear to have been written by the prosecutor in preparation for his closing because
the contents of the notes closely mirror what the prosecutor ultimately said in his closing. See
Exhibit V' (where the prosecutor wrote, “-count on Dan not to tell - type of guy Dan was” and then
in the margins “not a weak link’ -out of trouble 7 year -not in trouble now”); c.f. N.T. Feb. 23,
1988 at 157 (where the prosecutor argued in closing, “Dan O’Connell is not a weak link by any
means Consider the type of group that we are talking about in this particular case . . . Dan
O’Connell was just one of them at that time”’; “But keep in mind that Dan O’Connell has not been
in trouble in the last five years. . . . There is no pressure on him now.”). In general, the subheadings
of the notes also mirror the organization of the prosecutor’s closing argument.

21 O’Connell’s criminal records from California show that O’Connell was charged with petty
theft, § 488 of the California Penal Code in 1983. See Exhibit W, Case No. 217281. The charge
was amended to what appears to be criminal trespass. 1d. Regardless, as is evident from Gricar’s
note, he believed O’Connell to have been convicted of petty theft.
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228. Despite the prosecutor’s note stating “-out of trouble 7 years,” he
appeared to have a Freudian slip during his closing argument when he said that
O’Connell had not been in trouble in the last five years. See Exhibit V (where
prosecutor described O’Connell in the margins as, “Not a ‘weak link’ -out of trouble
7 years —not in trouble now”). But see N.T. Feb. 23, 1988 at 172 (prosecutor admitted
that O’Connell is a “crook” then asked the jury to “keep in mind that Dan has not
been in trouble in the last five years” (emphasis added)).

229. This slip is important because if the prosecutor had not known about
O’Connell’s 1983 conviction,? the question the prosecutor would have asked—and
then subsequently argued to the jury—should have been, “out of trouble 7 years,”
since that would have been the exact number of years between O’Connell’s last
admitted conviction, 1981, and the trial during which he testified, 1988. However,
the prosecutor actually argued in closing that O’Connell had not been in trouble for
five years, which, conveniently, was the length of time between the conviction that
the prosecutor refers to as the 1983 petty theft conviction in California and the 1988

trial. The prosecutor also referred to the five-year timeframe he argued at trial in a

22 O’Connell was, in fact, convicted of violating four laws in 1983: § 602 of the California Penal
Code (which appears to be criminal trespass); then-section 647f of the California Penal Code
(prostitution related offense that has since been repealed); 8 374(b) of the California Penal Code
(littering); and 8 25662 of California Business and Professions Code (minor in possession of
alcohol). See Exhibit W, Case Nos. 217281, 223313, 223378, and 223385, respectively.
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set of notes apparently made in preparation for the post-trial motion hearing. See
Exhibit U (“T argued - not in trouble the last five years”).

230. At oral argument on post-trial motions on July 7, 1989, the prosecutor
claimed he did not know about O’Connell’s California arrests. See Exhibit BB,
excerpt from Defendant’s Brief in Support of Post-Trial Motion. The prosecutor
stated that he “requested only an FBI rap sheet and was not otherwise informed of
the charges against O’Connell.” See id. But the police were aware well before trial
that O’Connell had spent time in California. During the police interview of Doug
Black on February 9, 1982, Black informed them that he and O’Connell traveled to
California. See Exhibit CC. Given O’Connell’s centrality to the Commonwealth’s
case as the only link to Vedam’s possession of a .25 caliber handgun before Kinser’s
disappearance, it strains belief that it would have failed to thoroughly investigate his
criminal history. See Exhibit DD, Commonwealth’s Statement of Probable Cause
(“[O’Connell] further stated that in November 1980, he sold the gun and
approximately fifteen (15) rounds of ammunition to Vedam.”). Indeed, prior to
O’Connell’s claims, the police did not charge Vedam with Kinser’s murder,
believing—rightly—that they did not even possess probable cause to arrest him.

231. Moreover, the newly disclosed evidence highlights the lengths to which
the Commonwealth went to investigate this case. See Exhibit EE, excerpt from

police interview (“We’ve got 7 men assigned to this case since the day the body was
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found. . . . It’s costing the country right here, Centre County, about three or four
thousand dollars to fly these people around this nation talking to people. . . . We got
people in the mid-west, far-west, and north-west.”). The investigators went beyond
State College to follow leads and interview witnesses. See Exhibit FF (flight record
showing that investigators Abernethy, Nollau, and Schreffler flew from State
College to Milwaukee, Denver, and San Antonio). With such a large budget, team,
travel radius, and high-profile nature of the crime, it is inconceivable that the
Commonwealth did not thoroughly vet their key witness, Dan O’Connell, by simply
searching his criminal history in California, when it is beyond dispute that he had
been living there during the years between Kinser’s disappearance and the 1988 trial.

232. Reading both sets of notes with the trial record and Tim O’Brien’s

affidavit reveals that the prosecutor likely knew of O’Connell’s California
convictions, did not disclose them to the defense, and allowed O’Connell to perjure
himself on the stand. The Commonwealth’s suppression bolstered the credibility of
the Commonwealth’s key witness and minimized his impeachability.

ili. The impeachment evidence of O’Connell’s California convictions is
material because he was the key witness for the Commonwealth, and
without his testimony the Commonwealth had no case against Vedam.

233. Dan O’Connell was a key witness for the Commonwealth. After all, he

was the only witness capable of connecting Vedam with the .25 caliber handgun

prior to Kinser’s disappearance. In fact, without O’Connell, the Commonwealth
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would not have had probable cause to arrest Vedam at all. See Exhibit DD,
Commonwealth’s Statement of Probable Cause. Aside from O’Connell, the majority
of the Statement of Probable Cause focused on the .25 caliber bullet and testing
which was devoid of any reference to Vedam. See id.

234. The prosecutor acknowledged this fact at trial. See N.T. Feb. 24, 1988 at
163 (“Certainly that is not enough to convict somebody. It isn’t even enough to arrest
somebody.”). O’Connell’s centrality is borne out by later events in the investigation:
Vedam was not charged until nearly nine months after Kinser’s body was found, and
well after O’Connell connected Vedam to a .25 caliber weapon. See Exhibit DD,
Commonwealth’s Statement of Probable Cause.

235. The trial arguments and examinations bear out O’Connell’s central role.
The Commonwealth referred to and dealt with O’Connell in both opening and
closing arguments. See N.T. Feb. 22, 1988 at 29 (“With respect to the means, that is,
the gun, we are going to offer the testimony of a young man by the name of Dan
O’Connell, who will testify about how he sold the murder weapon to Subu
Vedam.”); N.T. Feb. 24, 1988 at 164 (“As a relevant inquiry, you would want to
know also, did he have the means, the weapon to commit the crime and have we

shown that, and that of course has to do with Dan O’Connell.”).
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236. O’Connell not only placed the purported murder weapon in Vedam’s
hand, but he also established that Vedam planned the homicide, a requirement for a
conviction of first-degree murder. 18 Pa. C.S.A. § 2502(a), (d).

237. As a result, O’Connell’s credibility was an issue of utmost importance in
the case. The Commonwealth was well aware of this and thus, elicited O’Connell’s
burglary conviction to take its sting out:

Q. Have you ever been convicted of any criminal offense?

A. As an adult?

Q. Yes.

A. Yes.

Q. When was that?

A. That was in 1981.

Q. What was the offense?

A. Burglary.

Q. Since 1981, have you had — have you been convicted of any criminal

offenses?

A. No.

See N.T. Feb. 23, 1988 at 78-79.

238. As noted earlier, O’Connell was lying and not in a small way. Far from
not being convicted of “any criminal offenses,” he had a total of seven criminal
convictions. See Exhibit W.

239. Aware that his star witness was at best unsavory and at worst, wholly
unreliable, the prosecutor spun a tale of redemption in his closing argument. See

N.T. Feb. 24, 1988 at 172-73 (“We have said that Dan O’Connell was a crook. A

17-year-old committed a burglary. Maybe 18. ... A kid in trouble. . . . But keep in

53



mind that Dan has not been in trouble in the last five years. . . . He’s not a goofy kid
anymore. . . . Sure, he was not pleased about cooperating with the police originally,
and yeah he gave that information to help himself. No doubt about it. And that is just
a smart thing that a kid would do under those circumstances. But once he cooperated,
he went all out.”).

240. Without these several convictions in hand, there was no way for the
defense to challenge this narrative. In fact, because O’Connell perjured himself on
the stand, by falsely claiming he had had no criminal convictions since 1981, Vedam
would likely have been able to inquire into all his criminal convictions as well,
especially given the primacy of cross examination in criminal trials. See Davis V.
Alaska, 415 U.S. 308, 316, 318 (1974) (reasoning that “[c]ross-examination is the
principal means by which the believability of a witness and the truth of his testimony
are tested” and “[o]ne way of discrediting the witness is to introduce evidence of a
prior criminal conviction,” but without that information, “Petitioner was . . . denied
the right of effective cross-examination which would be constitutional error of the
first magnitude and no amount of showing of want of prejudice would cure it”)
(internal citations omitted).

241. The defense did the best it could with the information it had. On cross,

the defense addressed the crime that O’Connell was facing at the time of his
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cooperation with police to demonstrate his bias and incentive for cooperating and

testifying:
Q. What was the offense that the police said they were going to charge you
with if you didn’t tell them about the gun?
A. They accused me of the burglary of Sundance Leather Goods in State
College.
See N.T. Feb. 23, 1988 at 79.
242. The defense also asked O’Connell about other crimes he committed in
an attempt to impeach him:
Q. Are you telling us that the crimes that you were threatened with by the
police, the Sundance one you weren’t convicted of and the purse weren’t the

only stealing you did?
A. No. I am sure they weren’t.

See N.T. Feb 23, 1988 at 81-82.

243. The defense tried to uncover more of O’Connell’s criminal history but
was stopped by an objection from the prosecutor. See id.at 82 (“Q. Tell us a little
more about that, Mr. O’Connell. What other things did you steal? / MR. GRICAR:
Objection, Your Honor. / THE COURT: Sustained.”).

244. The defense, nevertheless, attacked O’Connell’s credibility with the
evidence it did have, further highlighting his centrality to the case. In closing,
counsel argued that:

... Danny O’Connell has to be looked at with a lot of care in this case. Daniel

O’Connell is not just a convicted burgler [sic]. Danny O’Connell was thought
by Officer Abernethy to be involved in a drug investigation; that he was
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believed to be involved in a second burglary. He admittedly stole a purse from
a girl at a party.

He 1s a thief. He’s a person who has no respect for other people’s property.

But he’s worse than that. Officer Abernethy said that he learned from Doug

Black and Pat Simmett, two friends of his, that O’Connell had some

information about the Kinser killing that he was saving for leverage. That was

his word, leverage, to get out of his own troubles.

Believe me. He was in trouble when Officer Abernethy showed him a

complaint for the burglary of the Sundance Leather Shop. Danny O’Connell

knew this was not his first bite at the apple. In fact, he was in big trouble.

See N.T. Feb. 24, 1988 at 131-132.

245. Due to the Commonwealth’s suppression of O’Connell’s criminal record,
the defense was unable to sufficiently impeach O’Connell’s testimony at trial. That
undermines confidence in the jury’s verdict. See generally Wilson, 589 F.3d at 667
(holding that the defendant’s Due Process rights were violated under Brady "[i]n
light of the importance of the testimony of [ ] three witnesses and the significant
impeachment value of the undisclosed information” when the conviction was “based
almost entirely on the testimony of [ | three witnesses”).

B. The Commonwealth violated Petitioner’s Due Process rights by failing to
correct O’Connell’s testimony which it knew or should have known to be
false.

246. It is a violation of Due Process for a prosecutor to present testimony that
they knew or should have known was false in order to secure a conviction. Haskell,

866 F.3d at 146; Lambert v. Blackwell, 387 F.3d 210, 242 (2004); Napue, 360 U.S.

at 269; Mooney v. Holohan, 249 U.S. 103, 112 (1935). The preceding three
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subsections laid out that Dan O’Connell clearly perjured himself, that his perjury
was never corrected, and that there is a reasonable likelihood that the perjured
testimony could have affected the judgement of the jury.

247. Petitioner submits that the prosecutor knew O’Connell had been
convicted of crimes in California and refused to disclose that information to the
defense or investigate it for himself. A claim of ignorance is not sufficient to protect
the prosecutor in this instance. The requirement under Napue is that the prosecutor
“should have known” that the testimony they relied upon was false. Haskell, 866
F.3d at 146. Without a doubt, any prosecutor should know if any of their witnesses
have a criminal conviction. The prosecutor knew that O’Connell’s criminal record
would be important because defense counsel specifically requested all the criminal
records in the prosecution’s possession for the witnesses it intended to call at trial.
See Exhibit D, March Petition. Defense counsel relied on the prosecutor to fulfill
their duty and respond in good faith to their request for discovery. Id. The prosecutor
also knew that a string of convictions would discredit one of his most crucial
witnesses. The prosecutor was not interested in determining the exact veracity of
O’Connell’s testimony, so he remained incurious in the face of evidence contrary to
his preferred fact pattern.

248. The Commonwealth had multiple opportunities to correct O’Connell’s

false testimony but failed to do so. The prosecutor did not ask any further questions
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of O’Connell about his criminal record during the trial, leaving the record
uncorrected. See N.T. Feb. 23, 1988 at 79, 93. The prosecutor actively thwarted the
defense attorney’s attempt to find out more about O’Connell’s criminal history,
despite knowing that O’Connell had lied and concealed his recent convictions. See
id. at 81-82 (“Q. Are you telling us that the crime that you were threatened with by
the police, the Sundance, and the one you weren’t convicted of and the purse weren’t
the only stealing you did?/ A. No. I am sure they weren’t./ Q. Tell us a little more
about that, Mr. O’Connell. What things did you steal?/ MR. GRICAR: Objection,
Your Honor.”). Further, the prosecutor spent a portion of his closing rehabilitating
O’Connell’s credibility to the jury because of O’Connell’s importance to the
Commonwealth’s case. See N.T. Feb. 24, 1988 at 157, 172.

249. Any juror would understand that the testimony of a witness who was
consistently convicted of crimes across the country is more suspect than the
testimony of one who has turned his life around and is on the straight-and-narrow.
This understanding would certainly alter the jury’s credibility determination about
the only witness to connect Vedam to a .25 caliber weapon prior to Kinser’s
disappearance. A reasonable likelihood exists that O’Connell’s false testimony
affected the judgment of the jury given the centrality of O’Connell in the
Commonwealth’s case. See Haskell, 866 F.3d at 147 (finding a reasonable likelihood

where the key witness’s credibility was an important issue, and in its summation of
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the case the prosecution vouched for the witness’s credibility and returned to and
emphasized the false testimony).

V. The Cumulative Effect of the Due Process Violations Deprived Petitioner of
a Fair Trial.

250. Each of the claims in this Proposed Amendment and the March Petition
warrant relief under the Due Process Clause and the Compulsory Process Clause
under the U.S. and Pennsylvania Constitutions. See generally Commonwealth v.
Yale, 249 A.3d 1001, 1012 (Pa. 2021) (“The United States Supreme Court has long
recognized that a defendant has the right to present evidence . . . [recognizing that]
‘Few rights are more fundamental than that of an accused to present witnesses in his
own defense.’”) (quoting Chambers v. Mississippi, 410 U.S. 284, 302, (1973)). The
cumulative effect of these errors at trial “so undermined the verdict as to constitute
a denial of [Petitioner’s] constitutional right to due process.” Collins v. Sec’y of Pa.
Dep 't of Corr., 742 F.3d 528, 542 (3d Cir. 2014) (citing Albrecht v. Horn, 485 F.3d
103, 139 (3d Cir. 2007)).

251. The Commonwealth’s non-disclosures cannot be considered in isolation.
Kyles v. Whitley, 514 U.S. 419, 436-437 (1995) (reasoning that Brady material must
“be considered collectively, not item by item.”); see also Wearry v. Cain, 577 U.S.
385, 392 (2016) (per curiam) (holding that state postconviction court had
“improperly evaluated the materiality of each piece of evidence in isolation rather

than cumulatively”).
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252. In violation of Brady, the Commonwealth suppressed the following
favorable and material evidence: (1) evidence of the alleged murder weapon and
warrant; (2) transcripts of interviews with key witnesses (including Beth Warner,
Paul Neumann, and Zoe Zest); (3) various investigatory steps and transcripts of other
witnesses the police interviewed; (4) the FBI measurement of the hole in Kinser’s
skull; (5) a diagram of the area surrounding Kinser’s body depicting .22 caliber
casings; and (6) evidence of Dan O’Connell’s criminal convictions which revealed
that O’Connell perjured himself during the 1988 trial. The combined prejudicial
effect of the Commonwealth’s suppression of this evidence establishes a reasonable
probability that the jury would have reached a different outcome.

253. In addition, the prosecution’s knowing presentation of perjured
testimony by Agent Albrecht, the police investigators, and Dan O’Connell violated
Napue.

254. These Due Process claims run the gamut, calling into question the
reliability and credibility of the Commonwealth’s witnesses (including one of the
Commonwealth’s experts), the intentions of the prosecutor and law enforcement, the
accuracy and legitimacy of the investigation, the alleged murder weapon, and, the
ultimate issue, who actually killed Kinser. The Commonwealth’s actions in the 1988

trial should be considered an egregious accumulation of errors that needs to be
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resolved through the relief requested in the March Petition and this Proposed
Amendment. See Commonwealth v. Perry, 644 A.2d 705, 709 (Pa. 1994).

255. For similar reasons, all of the suppressed evidence, both individually and
cumulatively, in this Amendment and the March Petition violated Vedam’s right to
present a defense under both the compulsory process clauses of the Sixth
Amendment to the United States Constitution and Article 1 § 9 of the Pennsylvania
Constitution.

VI. Additional Witnesses

256. In addition to the witnesses listed in the March Petition, Vedam would
also add the following:

M. Jeff Johnson

N. Amos Goodall

O. Jules Epstein

P. Andrew Shubin
Q. Ralph Ralston

R. Bob Mix

S. Ronald Schreffler
T. Robert Abernethy
U. Fred Dailey

V. T.N. Jordan

W. David Burns

X. Jeffrey Callan
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257. Vedam reserves the right to supplement this petition pursuant to Pa.

R. Crim. P. 905(A.).

Conclusion and Requested Relief

WHEREFORE, Petitioner respectfully requests that this Honorable Court

permit the above Amendment and grant the relief requested in the March Petition.

Respectfully submitted,

/s/ Gopal Balachandran

Gopal Balachandran
Attorney No. 323557

Penn State Law

310 Lewis Katz Building
University Park, PA 16802

Dated: October 13, 2023
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IN THE COURT OF COMMON PLEAS OF CENTRE COUNTY,
PENNSYLVANIA
CRIMINAL ACTION — LAW

Commonwealth of Pennsylvania
; Docket Number:
Respondent, : CP-14-CR-0382-1982

V. : Post-Conviction Relief Act
: Petition

Subramanyam Vedam

Petitioner.

PROOF OF SERVICE

Gopal Balachandran hereby states and avers that he is counsel for petitioner
Subramanyam Vedam in the above-captioned matter and that he has served by the
PACfile and by e-mail upon:

Josh Andrews

Centre County District Attorney’s Office

Courthouse Annex — Room 302

106 East High Street
Bellefonte, Pennsylvania 16823

A copy of the Petition for Post-Conviction Relief being filed on behalf of Petitioner in
the above- captioned matter.

Isl Gopal Balachandran

Gopal Balachandran
Counsel for Subramanyam Vedam
Dated: October 13, 2023
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